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Court of Appeals of the District of Columbia. 


No. 4303. 

Donner Steel Co., Inc., Appellant, 

vs. 

The Interstate Commerce Commission. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 09673 

Don nek Steel Co., Inc., Petitioner, 

against 

The Interstate Commerc e Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 69673 

Donner Steel Co., Inc., Petitioner. 

against 

The Interstate Commerce Commission, Respondent. 

Petition for Certiorari. 

Filed Dec. 22, 1924. 

To the Supreme Court of the District of Columbia: 

# 

I. The petitioner, Donner Steel Co., Inc., respectfully shows that 
petitioner is advised that this Court has original jurisdiction in 
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certiorari for and in respect to the matters in this petition herein¬ 
after set forth, to wit: 

II. Petitioner is a corporation duly organized and existing under 
and by virtue of the laws of the State of New York, having its ex¬ 
ecutive ofliees located in the City of Buffalo, in said state. During 
all the time covered bv the claim and complaint hereinafter men¬ 
tioned. petitioner owned and was engaged in o|>erating two manu¬ 
facturing plants, the larger one for the manufacture of steel and 
merchant pig iron, situate within said City of Buffalo, and the other 
plant, for the* manufacture of merchant pig iron, situate a few 
miles north thereof, near the Citv of North Tonawanda. New York. 

III. That the respondent. The Interstate Commerce Commission, 
is a body organized under and by virtue of an Act entitled “An Act 

to Regulate Commerce.'' approved February 4, 1887 (24 
2 Stat. L„ 870); and Acts amendatory thereof and supple¬ 
mentary thereto (2“> Stat. I... 8.V>; 20 Stat. I.., 748; 28 Stat. 
F.. 048: 84 Stat. L., 7>84: 84 Stat. F.. 888; 41 Stat. F., 470). That 
said respondent is a quasi-judicial tribunal, which by said Act has 
heretofore been invested with certain judicial powers, duties and 
authority in respect to hearing complaint* and making awards of 
damages to complainants for violations by carriers of the provisions 
of said Acts, and the proceedings of the respondent are not according 
to the course of the common law. 

That among other powers, duties and authority so granted, the 
respondent is also vested by said Act with tlx* duty, power and au¬ 
thority, upon complaint made hv aggrieved parties, to hear evidence 
and determine whether any act or practice of a common carrier is 
unlawful, unjust, unreasonable or unjustly discriminatory, unduly 
preferential or prejudicial, and in a proper case to make an order 
directing common carriers to cease and desist from such act or 
practice, and is further vested with the power to ascertain the amount 
of damage, if any. resulting to a complainant from discriminatory 
or otherwise unlawful practices and to make an adequate award to 
complainant of damage to be paid it by said common carrier or com¬ 
mon carriers for violation of the provisions of said Acts; and the re¬ 
spondent is generally authorized and required to enforce the pro¬ 
visions of said Acts. 

IV. That in and by Section 2 of said Act to Regulate Commerce, 
as amended, it is provided that if any common carrier, subject to 
the provisions thereof, shall charge or demand, collect or receive, 
from any person or persons a greater or less compensation for any 
service rendered, or to he rendered, in the transportation of pas¬ 
sengers or property, subject to the provisions of said Act, 

8 than it charges, demands, collects or receives from any other 
person or persons for doing for him or them a like and con¬ 
temporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions, such com- 
moil carrier shall be deemed guilty of unjust discrimination which 
is hereby prohibited and declared to ho unlawful; and in and by 
Section 8 of said Act as amended it is provided that it shall be un- 
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lawful fur any common carrier, subject to the provisions of said 
Acts, to make or give any undue or unreasonable preference or ad¬ 
vantage to any particular person, company, firm, corporation or lo¬ 
cality, or any particular description of traffic, in any respect what¬ 
soever, or to subject any particular person, company, firm, corpora¬ 
tion or locality, or any particular description of traffic, to any undue 
or unreasonable prejudice or disadvantage in any respect whatso¬ 
ever. 

V. That on January 17, 1919, petitioner filed a complaint with 
said Commission against the Director General of Railroads and the 
following common canid's, all of whom were subject to the pro¬ 
visions of said Acts, viz.: 


Delaware, Lackawanna A: Western Railroad Company, Erie Rail¬ 
road Company, South Buffalo Railway Company, New York Cen¬ 
tral Railroad Company, Lehigh Valley Railroad Company, Buffalo. 
Rochester & Pittsburgh Raihoad Company, The New York, Chicago 
& St. Louis Railroad Company, Grand Trunk Railway Company of 
Canada, The Michigan Central Railroad Company, Pennsylvania 
Railroad Company, Pere Marquette Railroad Company, Wabash 
Railroad Company, West Shore Railroad Company, and Walter I). 
Ilines, as Director-General of Railroads. 

This complaint, as subsequently amended March 3, 1919, alleged 
that the above-named carriers either performed the service 
4 of sjK)tting cars within the plants of petitioner’s competitors, 
or in lieu thereof made an allowance to said competitors, for 
the cost to them of performing such a service for themselves, but 
that the said common carriers at the same time refused either to 
perform the same service of spotting cars within petitioner's said 
plants or in the alternative to pay petitioner for the cost to it of 
performing such service with its own facilities, under substantially 
similar circumstances. The complaint alleged that the said prac¬ 
tices of said common carriers constituted violations of Sections 1. 
2 and •> of the Act to Regulate Commerce, because of the alleged 
undue and unlawful discrimination against petitioner by the afore¬ 
said practices of said common carriers. The complaint further al¬ 
leged that petitioner had sustained an actual monetary damage by 
reason of the aforesaid unlawful practices, because the cost to peti¬ 
tioner of performing the services denied it by said common carriers 
had amounted to $2.20, or more, per car during the period therein 
specified, and that the damage so suffered bv petitioner amounted to 
upwards of Four Hundred and Ninety-eight Thousand dollars 
($498,000). An order was prayed for directing the said common 
carriers to cease the discrimination complained of and awarding to 
this petitioner its said damages. 

YL That a trial or hearing was held by the Commission upon said 
complaint, at which the parties appeared by counsel and offered 
evidence, both oral and documentary, and the petitioner thereupon 
established by proof the following facts among others: 

(1) That said common carriers either performed spotting services 
without extra charge for petitioner’s competitors, at and in the vi- 
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cinitv of Buffalo, N. V. mid elsewhere, among others The 
3 Buffalo Union Furnace Company, The Lackawanna Steel 
Company, and the Wickwire Steel Company, or else made 
an allowance to each of said competitors for spotting service re¬ 
spectively performed by them. 

(2) That throughout the period specified by the complaint, the 
petitioner was engaged in manufacturing the same products as said 
competitors; that it obtained its raw materials from the same sources, 
operated its plants under conditions of labor and production similar 
to those of its said competitors, and sold its commodities in the same 
competitive markets with said competitors; and that during a con¬ 
siderable portion of the time specified by the complaint petitioner 
and its said competitors sold their products at the same price, being 
the price fixed by the United States Government. 

(d) That the petitioner had made seasonable and proper demand 
upon the said common carriers, that it either perform such spotting 
service for ]K»titioner or make a spotting allowance to it, as was 
being done for its said competitors, but that the said common car¬ 
riers had failed and refused to comply with such demand. 

(4) That in order to perform this car spotting service for itself, 
petitioner was compelled to own and maintain locomotives, tracks 
and other equipment and to employ train crews and other employees, 
in excess of such as would have been required had the common car¬ 
riers performed said spotting service, and that, according to its own 
records, the cost to petitioner of performing the car spotting service 
for itself amounted to at least $2.20 per car. 

(.*>) That petitioner never was able to pass on to its customers 
this item of cost of car spotting service; that this item in¬ 
ti creased the cost of manufacture to petitioner, and that in 
general its manufacturing costs were increased over those of 
its said competitors in the amount of said expenses to petitioner of 
performing for itself the said spotting car service. 

VII. That upon said hearing, proof of the amount of complain¬ 
ants damage was ordered reserved until such time, if any, as the 
Commission should decide that petitioner was entitled to reparation. 

VIII. That thereafter and on the 7th day of June, 1020, the said 
Commission made its report and decision, a copy of which is hereto 
annexed marked “Schedule A” and entered thereon an order, a copy 
of which is hereto annexed marked “Schedule B'\ That, as appears 
more fully from the text of said report, the Commission duly found 
“that at many furnaces and steel mills with which the Donner 
Company is in competition, the defendant trunk lines perform spot¬ 
ting service, or pay the industry for doing it**; that “these competing 
plants are located in the Pittsburgh, Shenango and Mahoning Val¬ 
ley districts in Pennsylvania; at Youngstown and Cleveland, Ohio; 
at other points in Ohio and Pennsylvania and at Buffalo '; that the 
“natural markets for the Buffalo and North Tonawanda plants are 
in Pennsylvania, New York, New Jersey, and New England, to 
which the rates from Buffalo are lower than from most of these com¬ 
petitive plants; and the most direct competition met by the Donner 
Company is with the blast furnaces and steel mills in the Buffalo 
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district”; and “that the practice of the defendants to spot ears or 
to make an allowance for spotting cars for or at the plants of the 
Lackawanna Steel Company, the Buffalo Union Furnace Company, 
and the Wickwire Steel Company, complainant’s competitors 
7 in the Buffalo Rate District while refusing to spot ears or 
to make an allowance therefor at the plants of complainant 
in said district, has been, is, and for the future will he unduly pre¬ 
judicial to complainant in violation of Section 3 of the Act.” 
(57 I. C. C. 751) 

The order entered upon said report in part required the defendant 
carriers “to cease and desist, on or before October 9, 1920, from 
such undue prejudice”, and “to establish on or before October 9, 
1920, upon notice to the Interstate Commerce Commission and to 
Ihe general public by not less than 30 days’ filing and posting in 
the manner prescribed in Section 0 of the Interstate Commerce Act 
and to maintain thereafter regulations and practices which will pre¬ 
vent and avoid the aforesaid undue prejudice.” 

IX. Notwithstanding the above-noted provisions of the report and 
order, the Commission further found “that the complainant has 
not shown that its profits would have been greater had the existing 
discrimination and prejudice been removed, or that it has suffered 
any damage of which such discrimination and prejudice are the 
proximate cause. (57 I. C. C. 751-2).” 

X. That subsequent to the filing of said decision and entry of 
said order, petitioner seasonably and with the consent of the Com¬ 
mission duly filed with the Commission several petitions asking for 
a re-hearing for the purpose of allowing proof of the damages sus¬ 
tained by it bv reason of the unlawful discrimination found by the 
Commission, and for the purpose of Inning the Commission recon¬ 
sider its said decision and order in so far as it denied reparation to 
petitioner. That said Commission thereafter, without opinion, en¬ 
tered its orders denying said petitions for re-hearing. 

N XL That thereafter this petitioner petitioned the Supreme 

Court of the District of Columbia to grant either a writ of 
mandamus or a writ of certiorari for the purpose of compelling the 
Commission to award damages to petitioner and of reviewing its 
said decision. This Honorable Court on July 29, 1921, dismissed 
the said petition for lack of jurisdiction upon demurrer filed by the 
said Commission. 

That an appeal was taken from the judgment of the Supreme 
Court of the District of Columbia to the Court of Appeals of the 
District of Columbia which, in an opinion delivered with its de¬ 
cision on January 3, 1923, held in substance that this petitioner was 
right on the merits and should have been awarded its damage, but 
that the Court could not review or control by mandamus the Com¬ 
mission's decision in this case. The opinion of the Court of Appeals 
of the District of Columbia is reported in Volume 285 Federal Re¬ 
porter, at page 955. 

Upon the said petition to the Supreme Court of the District of 
Columbia, and the argument of the appeal before the Court of Ap¬ 
peals on October 3, 1922, the question of the right of the Court 
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to issue a writ of certiorari was not argued for the reason that cases 
then recently decided had held that mandamus would issue to the 
Commission to compel it to award damages in cases where the right 
did not appear to petitioner to he as clear as in the present ease. 
The said Court of Appeals of the District of Columbia, on December 
A, 1921, in the case of Cnited States ex rel. Members of Waste 
Merchants Association of New York vs. Interstate Commerce Com¬ 
mission, 277 Fed. Hep. A:>S, had decided that mandamus should is¬ 
sue to review a decision of the Interstate Commerce Commission in 
a closely analogous case and that decision was relied upon by peti¬ 
tioner as a controlling authority in the present one; but that 
It immediately after the argument in the said Court of Appeals 
of the appeal from the judgment of this Court, the Supreme 
Court of the Cnited States reversed the said decision of the Court 
of Appeals in the case of the Waste Merchants Association, and the 
Court of Appeals thereupon followed the decision of the Supreme 
Court of the Cnited States, and held that it could not grant a writ 
of mandamus in this case. Whether the writ of certiorari could have 
been sustained was not decided hv the Court of Appeals, inasmuch 
as it had not been argued. 

XII. Cpon the strength of the opinion of the Court of Appeals 
of the District of Columbia, a new application was made to the 
Interstate Commerce Commission for a rehearing, which was granted 
on March 12, 192d. A rehearing was thereupon had, at which the 
parties appeared by counsel, additional evidence was presented and 
the said Commission, on or about October 7, 1924, handed down its 
decision, re-aflirming its original decision and denying reparation 
upon the ground that the facts proved do not as a matter of law 
constitute proof of damage to petitioner resulting from the unlaw¬ 
ful discrimination found by the Commission to have been practiced 
against it bv the said common carriers. Three of the members of 
the Commission, out of the eight who heard the argument upon 
the rehearing, dissented from the decision. A copy of said decision 
is annexed hereto as Schedule C. 


XIII. That the additional proof adduced upon said rehearing 
shows that the result of the said unlawful discrimination practiced 
by the said common carriers was to compel this petitioner to bear a 
cost of production from which its competitors were free; that re¬ 
gardless of prices at which this petitioner sold its products, it at all 
times lost, because of the failure of the said carriers to per- 
10 form its spotting service or pay it the cost thereof, the amount 
which represented the cost to the petitioner of performing 
the service for itself; that during a large part of the period covered 
by the complaint and amendments thereof, the prices of commodi¬ 
ties sold by this petitioner and its competitors were fixed by the 
United States (Jovernment and all producers sold at the maximum 
price, and at other times such prices were fixed by competition, by 
the law of supply and demand, and market conditions; that the pe¬ 
titioner was compelled to meet the prices thus fixed; that the peti¬ 
tioner did not and could not fix or make market prices; that the 
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fact that the petitioner was compelled to bear its spotting cost did 
not affect its selling prices in any way; that it would have received 
the prices for which it sold even if the railroads had performed the 
spotting service or made an allowance therefor; that during one 
year covered by the period of the complaint, namely 1919, this pe¬ 
titioner operated at a net loss of $98,000 and during the other years 
the maximum profit of the petitioner amounted on an average to 
only between 8VS» and 9 ]>cr cent ujKin its invested capital; that 
because of the discrimination the petitioner's said loss for 1919, was 
augmented by the cost of the spotting service, and its profits for the 
other* years were curtailed bv a similar amount; and that after the 
original decision by the Interstate Commerce Commission the said 
common carriers removed the discrimination against the petitioner 
pursuant to the said Order of the Commission by making petitioner 
a spotting allowance which is still in effect. The petitioner also 
proved the number of cars spotted or switched by it and the cost 
per car for such spotting, during the period complained of. and thus 
established the amount of its damages. 

XIV. That the facts proven by the petitioner before the 
1 1 said Commission establish its damages as a matter of law 

within general principles of the law of damages, within the 
authority of the aforesaid decision of the Court of Appeals of the 
District of Columbia, and within the principles established by the 
said Commission itself in previous similar cases, among which may 
be mentioned: 

Buffalo Union Furnace Co. vs. L. S. and M. S. Ry., 44 I. C. C. 
267. 

Stewart Iron Co. vs. Pennsylvania Co. 47 I. C. C. 512. 

National Malleable Castings Co. vs. P. it P. F. R. R. Co. 51 
I. C. C. 585. 

Sharon Steel IIoop Company vs. Pennsvlvania Co. 51 I. C. C. 
545. 


XV. That the said decision of the Commission denying damages 
to the petitioner, upon the facts proved and found by the Commis¬ 
sion, is erroneous in law, in that it is based upon an erroneous theory 
of damage and an erroneous construction of the aforesaid Acts to 
regulate commerce as interpreted by the Supreme Court of the 
United States, and is arbitrary, unreasonable and not in accordance 
with the duty and jurisdiction imposed upon said Commission by 
said Act to Regulate Commerce, as amended. 

XVI. That the said decision of the respondent in refusing to 
award to the petitioner its damages because of said un just discrimina¬ 
tion is in the nature of a final judgment; that petitioner is advised 
that said decision of the Commission cannot be reviewed by appeal 
or writ of error, and that no action will lie in the Courts of the 
United States to challenge or correct the same for the reason that 
said order and decision insofar as they deny to petitioner its damages 
are negative in character, and the Supreme Court of the United 
States has determined that an order and judgment of the said Com- 
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mission denying relief to a petitioner cannot be reviewed by action 
in the Courts of the United States, as provided in said Act 
1*2 to Regulate Commerce as amended; that unless said de¬ 
cision of the respondent can be reviewed by certiorari, this 
petitioner is apparently without any remedy to review and correct 
the said erroneous decision of the respondent and will be deprived 
of its damages and its property without due process of law, and with¬ 
out being accorded an opportunity to review said decision in a Court 
of law, as the said common carriers could have done had the re¬ 
spondent awarded reparation to this petitioner. 

That under the decisions of the said Acts to regulate commerce 
as construed by the Supreme Court of the United States, the order 
and decision of the respondent in this ease, if it had awarded dam¬ 
ages to this petitioner, would have been reviewable by the aforesaid 
common carriers by action to annul and set aside said order and 
decision; ami that this petitioner is entitled to and should be ac¬ 
corded a similar or equivalent right of review. 


Wherefore, the premises considered, your petitioner prays: 

1. That this Court issue a Writ of Certiorari directed to the re¬ 
spondent directing it to certify to this Court the record and pro¬ 
ceedings in this ease* and that this court thereupon review the same 
and take such further action and make such decision in and dispo¬ 
sition of this ease as to it may seem just and proper. 

2. For such other and further relief as the nature of this case 
may require and this Honorable Court may deem to be appropriate 
and just. 

And your petitioner will ever pray, etc., 

DOXNER STEEL CO., INC., 

Bv W. II. DOXNER, 

* 

President. 


1:* State of New York, 

County of Erie, 

Citv of Buffalo, ss: 

William II. Donner. l>eing duly sworn, deposes and says: 

That he is an officer of the petitioner to wit; the President thereof; 
that he has read the foregoing petition and knows the contents 
thereof, and that the same is true to his own knowledge except as 
to those matters therein stated to Ik' alleged upon information and 
belief, and as to those matters, he U-lieves it to l>c true. 

WILLIAM II. DOXNER. 
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Subscribed and sworn to before me this December 16. 1924. 

HARRIET V. IIETTRICK, 

Notary Public, Erie Co., N. Y. 

SLEE, O’BRIAN & HELLINGS, 

Attorneys for Petitioner. 

Office & Post Office Address, 505 Iroquois Building, Buffalo, New 
York. 

G. CARROLL TODD, 

Of Counsel. 

14 Schedule A. 

69673. 

Interstate Commerce Commission. 

No. 10420. 

Doxxer Steel Company, Incorporated, 

v. 

Delaware, Lackanvaxxa & Western Railroad Company, 
Director General, as Agent, et al. 

Submitted October 17, 1919. Decided June 7, 1920. 

Practice of defendants to sj>ot cal’s or make an allowance for 
spotting cars at the plants of complainant’s competitors in the 
Buffalo rate district while refusing to spot cars or make an allow¬ 
ance therefor at complainant’s plants in that district found to be 
unduly prejudicial. Complainant not shown t-o have f>oen damaged. 

Frederick C. She and Ralph Fish for complainant. 

R. W. Barrett for Lehigh Valley Railroad Company and Director 
General of Railroads. 

T. II. Burgess for Erie Railroad Company; J. M. Sternhagen foil 
New York Central Railroad Company; W. F. Strang for Buffalo, 
Rochester & Pittsburgh Railway Company; Louis L. Babcock for 
South Buffalo Railway Company; and Douglas Swift for Delaware, 
Lackawanna A: Western Railroad Company. 


Report of the Commission. 

Division 1. Commissioners Mover, Daniels, and Woolley. 

Bv Division 1 : 

Complainant, hereinafter called the Donner Company, is a cor¬ 
poration engaged in the manuacture of pig iron, finished and 
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unfinished steel products, and ferromanganese'. It has two 
lo plants, one at Buffalo, N. Y., and the other a few miles east 
thereof at North Tonawanda. N. Y., in the Buffalo rate dis¬ 
trict. By complaint, filed January 17, 1910. as amended March 3. 
1010, it alleges that the defendants refuse to spot ears within com- 
plainants plants or to pay complainant for the cost of performing 
such services although they do s]>ot cars within the plants of com¬ 
plainant’s competitors or in lieu thereof allow to said competitors 
the cost of such spotting. We are asked to enter an order requiring 
the defendants to spot cars for complainant by placing within it- 
plants all inbound loaded ears at points of unloading and all empty 
ears for outbound shipments at loading platforms or, to pay to com¬ 
plainant the reasonable cost of doing this work. Violations of sec¬ 
tions 1. *2 and 3 of the act are alleged and reparation is asked for 
the period of two years prior to the filing of the complaint. 

(Complainant's plant at Buffalo is on the Buffalo Hiver. It em¬ 
braces blast furnaces, pig-easting machines, gas producers, open- 
hearth furnaces, steel mills, storage bouses, and other necessary 
structures; it has a dock for unloading ore and limestone from lake 
vessels and a system of tracks of standard and narrow gauge, stand¬ 
ard-gauge tracks extending to all loading and unloading points 
within the property. Ore and limestone, brought in by water, are 
unloaded at the dock; coal, coke, and scrap iron are brought in by 
rail. Most of the products of the mill move out by rail. These 
are pig iron; unfinished steel, such as ingots, billets, blooms, and 
dabs; and finished steel, in the form of plates, bars, angles, shapes, 
and the like. This Buffalo plant ships over all trunk lines serving 
Buffalo, and has direct connection with the rails of the Delaware, 
Lackawanna A: Western, of the Buffalo, Rochester & Pittsburgh, and 
of the South Buffalo roads. The main line of the Delaware. Lack¬ 
awanna A: Western passes over the plant at an elevation of about 
2o feet. There is no physical connection with this elevated 
lfi track, but near one end of the plant there is an incline on- 
necting with interchange tracks adjoining the property. In¬ 
terchange with the Buffalo, Rochester A: Pittsburgh and South 
Buffalo lines is effected outside the plant inclosure and with the 
Delaware. Lackawanna & Western at the gate of the plant. Beyond 
these interchange tracks all movements of ears to and within the 
plant are made by the Donner company with its own power. The 
average haul on inbound commodities interchanged with the Buf¬ 
falo. Rochester Sr Pittsburgh is about .*>,300 feet; with the South 
Buffalo, about 2.700 feet; and with the Delaware. Lackawanna A: 
Western, alnnit 2,500 feet. On outbound commodities the average 
haul is 7,500 feet to the Buffalo. Rochester & Pittsburgh; 3.000 
feet to the South Buffalo; and 2,200 feet to the Delaware. Lack¬ 
awanna <fe Western. The average haul on all commodities to and 
from all connections is about 4.000 feet. All inbound traffic, with 
the exception of coal and coke, and all empty cars for loading and 
outbound loaded cars are weighed by the Donner company on its own 
track scales. Coal and coke are weighed periodically. No allowance 
is received from the trunk lines for the interchange switching. 
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The plant at North Tonawamla is located on the Niagara River 
and consists of two blast furnaces with the accompanying cast 
house, boiler house, engine house, and other necessary buildings. 
At this plant ore. coke, coal, and limestone move inbound by rail; 
and pig iron and ferromanganese move outbound. There is a 
system of plant tracks extending to all buildings and loading or 
unloading points within the plant property, and these tracks con¬ 
nect with the rails of the New York Central of the Lehigh Valley, 
ojKTating over the New York Central under trackage rights, and 
of the Erie Railroad. The main line of the New York Central ex¬ 
tends along the eastern boundary of the North Tonawamla 

17 plant, and the main line of the Erie Railroad passes l>etween 
separate parts of the plant property on its own right of way. 

The point of interchange with the New York Central, and, there¬ 
fore, with the Lehigh Valley, is outside the plant property on the 
north. The interchange with the Erie is made at or near the plant 
gate. All movements of cars lietween these interchange points and 
points of placement within the plant are made by the Donner Com¬ 
pany with its own power. The average haul on inbound commodi¬ 
ties interchanged with the New York Central and Lehigh Valley 
is 2.0.">0 feet, and with the Erie 2.•”>">() feet. On outbound commodi¬ 
ties the average haul is 2.400 feet to the New York Central and 
Lehigh Valley, and 1,0”>0 feet to the Erie. The average haul on 
all commodities to and from all connections is 2,387 feet. All cars, 
loaded and empty, are weighed by the Donner company on its own 
scales. No allowance is received from the trunk lines for inter¬ 
change switching. 

It is contended by complainant that there is nothing in tin* 
physical layout of the plants or plant tracks, either at Ruffalo or 
at North Tonawamla to prevent the trunk lines from doing the 
spotting work. On the other hand, the defendant trunk lines 
aver that while it would l>e practical to operate a small switch 
engine over most of the tracks in the plants of the Donner company, 
some of them are in poor condition, the curves not properly aligned 
and that frequent derailments would he the result of an attempt 
to operate over them with standard engines. The record, as a whole, 
does not support the position taken by defendants. Switch engines 
such as are in ordinary use bv the carriers can negotiate all necessary 
tracks and curves in the Donner plants. 

Prior to May 11. 1017, the points of interchange at the Buffalo 
plant of the Donner company were inside the plant inclosure: 

18 on and after that date interchanges were made outside the 
plant inclosure, trunk line crews refusing to perform service 

within the plant. This refusal was alleged to l>e based upon the 
unsafe condition of the Donner tracks and the nonunion character 
of Donner transportation. This refusal was alleged to lx? based upon 
the unsafe condition of tlu* refusal. The change was made under 
a compromise and was limited to 00 days: it has been continued, 
however, by agreement of all interested parties. 

The record shows that at many furnaces and steel mills with which 
the Donner company is in competition, the defendant trunk lines 
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perform spotting service, or pay the industry for doing it. These 
competing plants are located in the Pittsburgh, Shenango and Ma¬ 
honing Valley districts in Pennsylvania; at Youngstown and Cleve¬ 
land, Ohio; at other points in Ohio and Pennsylvania; and at Buf¬ 
falo. The natural markets for the Buffalo and North Tonawanda 


plants are in Pennsylvania, New York, New Jersey, and New Eng¬ 
land, to which the rates from Buffalo are lower than from most of 
these competitive plants; and the most direct competition met by the 
Donner company is with the blast furnaces and steel mills in the 
Buffalo district. All iron and steel plants in the Buffalo rate district 
an* on an exact parity with respect to freight rates, inbound as well 
as outbound. Competitors of complainant in the Buffalo rate dis¬ 


trict are the Buffalo Union Furnace Company, 


Wick wire Steel 


Company, Lackawanna 


Steel Company, and the lingers-Brown Com¬ 


pany. 

The Buffalo Cnion Furnace Company operates a blast furnace 
at Buffalo for the manufacture of pig iron. It was formerly served 
by its incorporated line, the Buffalo Union Terminal Hail mad. to 
which it leased its plant, tracks, and equipment. In PM7 the in- 
cor|w>rated line ceased operations and tlie furnace company took 
over the operation of all tracks and equipment and has since 
Iff performed interchange switching service as well as intermill 
work. The trunk line connections of the Buffalo Union 


Furnace Company are the Erie and the New York Central Railroads. 
Traffic is also interchanged with the Delaware, Lackawanna & West¬ 
ern and the Lehigh Valley roads through intermediate switching. 
The interchange tracks are located on the plant property and. from 
these, cars are switched by industry power to and from points of 
placement within the plant. The distances covered by these move¬ 
ments range from 1.000 foot to 3.000 feet. The principal inbound 

commodities hv rail consist of coke and coal. Ore and limestone 

% 

are brought in by vessel and unloaded on a dock owned bv the 
industry. Outbound pig iron is sold principally in eastern Pennsyl¬ 
vania, New York. New Jersey and New England. For the last three 
years the trunk lines have paid the furnace company an allowance 
of ffO cents a car for spotting service done by it. 

The Wiekwire Steel Company’s plant is located at Tonawanda. 
N. Y., and makes pig iron and steel products. Inbound com¬ 
modities are iron ore. limestone, coal, coke, and some minor articles; 


of these practically all the ore and limestone come by water. Out- 
hound shipments are of pig iron, ingot steel, billets, wire, wire rods, 
wire nails, barbed wire, and staples. The New York Central. 
Lehigh Valley, and Delaware, Lackawanna <fc Western have a joint 
spur, known as the Womalaneet branch, which extends from Black 
Rock to Tonawanda; and through this branch the Wiekwire com¬ 


pany has direct connection with these three roads. Traffic is also 
interchanged with the Erie through intermediate switching. The 
point of interchange is known as the Harriet yard, about 200 feet 
beyond the property line of the plant, and the Womalaneet branch 
has rails connecting this yard with the rails of the industry inside 
the property line. Between the Harriet yard and points of place- 
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mcnt within the plant, cars are switched by industry power. 
20 For interchange switching performed by it, the Wickwire 
Company receives an allowance of 71 cents per loaded car 
and 35.5 cents for certain cars containing part lots. These allowances 
were first received May 15, 1916, and are paid only on ears for which 
the trunk lines have a road haul. As in the case of the Buffalo 


1'ninn Furnace Company, the Wickwire Steel Company was for¬ 
merly served by an incorporated line owned by it, the North Buffalo 
Railroad, to which it leased its plant tracks. The latter has now 
ceased operations and its tracks and equipment have been taken 
over by the Wickwire Company. 

The Lackawanna Steel Company owns the South Buffalo, which 
serves it and the Rogers-Brown Company. Both of these in¬ 
dustries arc located at Buffalo, both manufacture pig iron and 
steel products, and both bring their ore in by water. Coal, coke, 
and limestone come in by rail. The trunk line connections of the 
South Buffalo are the Pennsylvania, the Delaware. Lackawanna & 
Western, the New York Central, the Lehigh Valley, the Buffalo, 


Rochester <fc Pittsburgh, and the Erie Railroads. Through interme¬ 


diate switching the South Buffalo interchange traffic with other 


trunk lines having terminals at Buffalo. 


The average haul of the 


South Buffalo between trunk lines and points of placement at these 
industries is from 3.5 to 4 miles and on all commodities to and from 


these industries the South Buffalo receives from the trunk lines 10 


cents per ton, net or gross as rated. It appears that the service for 
which this payment is made includes the spotting of cars within 
the plant of the Lackawanna Steel Company. In practice, how¬ 
ever. Coal, coke, and limestone for the Lackawanna Steel Company 
are delivered hv the South Buffalo on storage tracks within the 
plant from which they are moved to points of unloading bv tin* 
Steel Company at its own expense and at the regular intervals re¬ 
quired for its own convenience. Inbound materials other 
21 than ore, coke, coal, and limestone, and all outbound materials 
are spotted at points of loading or unloading within the plant 
by the South Buffalo. 

At the plant of the Rogers-Brown Company all inbound and out¬ 
bound cars are delivered by the South Buffalo or by the Pennsylvania 
on interchange tracks at or near the plant gate. To and from that 
point the cars are switched by the power of the industry without com¬ 
pensation. 

It does not appear that trunk lines serving blast furnaces have 
ever made it their practice to spot ore, coke, or limestone at the times 
and in the proportions necessary to meet the requirements of furnace 
operations. Delivery of these commodities on storage tracks, or at 
other convenient points within or adjacent to the plant is apparently 
satisfactory to the industries. Switching cars from such points of 
delivery to the furnace is a service which the industries generally 
prefer to perform with their own power and at their own convenience. 
In our report in the Industrial Railways Case. 29 I. C. C., 212, we 
said at p. 224: 
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perform spotting service, or pay tlie industry for doing it. These 
competing plants are located in the Pittsburgh, Shenango and Ma¬ 
honing Valley districts in Pennsylvania; at Youngstown and Cleve¬ 
land, Ohio; at other points in Ohio and Pennsylvania; and at Buf¬ 
falo. The natural markets for the Buffalo and North Tonawanda 
plants are in Pennsylvania, New York. New Jersey, and New Eng¬ 
land, to which the rates from Buffalo are lower than from most of 
these competitive plants; and the most direct competition met by the 
Donner company is with the blast furnaces and steel mills in the 
Buffalo district. All iron and steel plants in the Buffalo rate district 
an* on an exact parity with respect to freight rates, inbound as well 
as outbound. Competitors of complainant in the Buffalo rate dis¬ 
trict are the Buffalo I'm on Furnace Company, Wickwire Steel 
Company, Lackawanna Steel Company, and the Rogers-Brown Com¬ 


pany. 

The Buffalo Union Furnace Company operates a blast furnace 
at Buffalo for the manufacture of pig iron. It was formerly served 
by its incorporated line, the Buffalo Union Terminal Railroad, to 
which it leased its plant, tracks, and equipment. In Iff 17 the in- 
corporated line ceased operations and the furnace company took 
over the operation of all tracks and equipment and has since 
Iff performed interchange switching service as well as intermill 
work. The trunk line connections of the Buffalo Union 


Furnace Company are the Erie and the New York Central Railroads. 
Traffic is also interchanged with the Delaware, Lackawanna Si West¬ 
ern and the Lehigh Valley roads through intermediate switching. 
The interchange tracks are located on the plant property and. from 
those, cars are switched by industry power to and from points of 
placement within the plant. The distances covered by those move¬ 
ments range from 1.000 feet to 3.000 f(*ct. The principal inbound 

commodities bv rail consist of coke and coal. Ore and limestone 

* 

are brought in by vessel and unloaded on a dock owned by the 
industry. Outbound pig iron is sold principally in eastern Pennsyl¬ 
vania, New York. New Jersey and New England. For the last three 
years the trunk lines have paid the furnace company an allowance 
of ffO cents a car for spotting service done by it. 

The Wickwire Steel Company’s plant is located at Tonawanda. 
N. Y., and makes pig iron and steel products. Inbound com¬ 
modities are iron ore. limestone, coal, coke, and some minor articles; 


of these practically all the ore and limestone come by water. Out- 
bound shipments arc of pig iron, ingot steel, billets, wire, wire rods, 
wire nails, barbed wire, and staples. The New York Central. 
Lehigh Valley, and Delaware, Lackawanna & Western have a joint 
spur, known as the Womalancet branch, which extends from Black 
Rock to Tonawanda; and through this branch the Wickwire com¬ 


pany has direct connection with these three roads. Traffic is also 
interchanged with the Erie through intermediate switching. Tlx* 
point of interchange is known as the Harriet yard, about 2ff0 feet 


beyond the property line of the plant, and the Womalancet branch 
has rails connecting this yard with the rails of the industry inside 
the property line. Between the Harriet yard and points of place- 
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ment within the plant, cars are switched by industry power. 
20 For interchange switching performed by it, the Wickwire 
Company receives an allowance of 71 cents per loaded car 
and 35.5 cents for certain cars containing part lots. These allowances 
were first received May 15, 1916, and are paid only on cars for which 
the trunk lines have a road haul. As in the case of the Buffalo 


Fninn Furnace Company, the Wickwire Steel Company was for¬ 
merly served by an incorporated line owned by it, the North Buffalo 
Kail road, to which it leased its plant tracks. The latter has now 
ceased operations and its tracks and equipment have been taken 
over by the Wickwire Company. 

The Lackawanna Steel Company owns the South Buffalo, which 
serves it and the Rogers-Brown Company. Both of these in¬ 
dustries are located at Buffalo, both manufacture pig iron and 
steel products, and both bring their ore in by water. Coal, coke, 
and limestone come in by mil. The trunk line connections of the 
South Buffalo are the Pennsylvania, the Delaware, Lackawanna & 
Western, the New York Central, the Lehigh Valley, the Buffalo, 


Kochester A Pittsburgh, and the Erie Railroads. Through interme¬ 


diate switching the South 


Buffalo interchange traffic with 


other 


trunk lines having terminals at Buffalo. 


The average haul of the 


South Buffalo between trunk lines and points of placement at these 
industries is from 3.5 to 4 miles and on all commodities to and from 


these industries the South Buffalo receives from the trunk lines 10 


cents per ton, net or gross as rated. It appears that the service for 
which this payment is made includes the spotting of cars within 
the plant of the Lackawanna Steel Company. In practice, how¬ 
ever, Coal, coke, and limestone for the Lackawanna Steel Company 
are delivered bv the South Buffalo on storage tracks within the 
plant from which they are moved to points of unloading by the 
Steel Company at its own expense and at the regular intervals re¬ 
quired for its own convenience. Inbound materials other 
21 than ore, coke, coal, and limestone, and all outbound materials 
are spotted at points of loading or unloading within the plant 
bv the South Buffalo. 

At the plant of the Rogers-Brown Company all inbound and out¬ 
bound cars are delivered by the South Buffalo or by the Pennsylvania 
on interchange tracks at or near the plant gate. To and from that 
point the cars are switched by the power of the industry without com¬ 
pensation. 

It does not appear that trunk lines serving blast furnaces have 
ever made it their practice to spot ore, coke, or limestone at the times 
and in the proportions necessary to meet the requirements of furnace 
operations. Delivery of these commodities on storage tracks, or at 
other convenient points within or adjacent to the plant is apparently 
satisfactory to the industries. Switching cars from such points of 
delivery to the furnace is a service which the industries genera Hy 
prefer to perform with their own power and at their own convenience. 
In our report in the Industrial Railways Case, 29 I. C. C., 212. we 
said at p. 224: 
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'1*1 ic successful operation of a Mast furnace requires a continuous 
movement of ore. coke, and limestone, to be ready at the precise time 
and in the proper proportion to meet the requirements of the fur¬ 
naces. The absolute necessity of this regularity of service at the fur¬ 
nace is repeatedly referred to on the record. * * * In many 
eases the tracks on which these deliveries of coke, ore and limestone 
into the furnace bins are made are elevated on trestles adjoining the 
furnaces. 


In this proceeding the principal witness for complainant testified 
that it is necessary at all times to keep the blast furnaces fullv 

22 supplied with ore, coke, and limestone; that car movements 
must be regular and made to meet the requirements of the 

furnaces rather than those of transportation: and that, owing to the 
limited capacity of the trestle tracks at tlie furnace bins, three or four 
spoltings a day arc necessary. 

In the case of the Lackawanna Steel Company the al>sorptions paid 
bv defendant carriers to the South Buffalo cover the spotting of all 
cars except coal. coke, and limestone. As said above, cal’s of coal, 
coke, and limestone are placed on storage tracks designated by the 
steel company and from there are moved by or at the expense of the 
steel company at its own convenience. 

This record makes plain that the delivery of materials at its blast 
furnaces by the trunk lines is not in fact desired by complainant; 
that all that here may reasonably be required of the trunk lines is 
the placement of cal’s on storage tracks, or at other convenient points 
within or adjacent to the plant; and that movement from such point 
of placement to the furnaces or other points of consumption is a plant 
service which, in the absence of discrimination, the trunk lines arc 
under no obligation to perform. 

Counsel for defendants dwell upon the limitations of the obliga¬ 
tions of carriers in the delivery and receipt of freight to and from 
industries. They urge that defendants have performed their full 
duty to complainant at both of its plants during the entire period 
covered by the complaint, in that they delivered and received cars at 
the interchange points selected by complainant itself. We must 
determine whether defendants have subjected eompafinant to und-e 
prejudice and disadvantage by making allowances for spotting service 
performed by or for certain of complainant’s competitors at Buffalo 
and refusing to make an allowance to complainant for performing 
the same service under substantially similar circumstances 

23 and conditions. In the W estport Stone Company and Big 
Four Company Case, 38 I. C. C. 310 we said: 

As a general proposition, it may be said that a common-carrier 
railroad is under no obligation to haul cars at its own cost beyond its 
own rails. This statement, however, is subject to qualification. W T hen 
a carrier adds to the line-haul rate a charge for the movement of cars 
incident to the receipt and delivery of carload freight at one industry, 
while treating a like service at other similarly circumstanced in¬ 
dustries as covered by the line-haul rate, it ereates an unjust dis¬ 
crimination. 
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It is reasonably clear that the circumstances and conditions sur- 
* 

rounding the receipt and delivery of freight at the various iron and 
steel mills in the Buffalo rate district are not sufficiently different 
to justify or explain the different practices of the carriers. The 
discriminatory treatment to which complainant has been su/7>ected 
is plainly condemned by the Act. 

Upon the record before us we find no violation of Section 1 of the 
act, hut we are of opinion and find that the practice of the defendants 
to spot cars or to make an allowance for spotting cars for or at the 
plants of the Lackawanna Steel Company, the Buffalo Union Furnace 
Company, and the Wickwire Steel Company, complainant’s com¬ 
petitors in the Buffalo rate district, while refusing to spot oars or to 
make an allowance therefor at the plants of complainant in said dis¬ 
trict, has been, is, and for the future will he, unduly prejudicial to 
complainant in violation of Section 3 of the act. 

The burden of proof to establish the fact and amount of damage 
due to unjust discrimination or undue prejudice as the proximate 
cause is upon the complainant. Penna. B. R. Co. v. International 
Coal Co. 230 U. S., 184. The only damage alleged bv com- 
24 plainant is loss of profits. The record shows that during the 
early part of 1017 the price** of all commodities sold by com¬ 
plainant and its competitors were abnormally high; that the govern¬ 
ment fixed maximum prices for pig iron ami most articles of steel on 
business booked after September 24, 1917, which, however did not 
eliminate all competition; and that there was a large demand for all 
pig iron, the principal commodity sold, that could be produced. The 
evidence shows that complainant’s competitors in the Buffalo district 
were not able to and did not control the buying or selling markets. 
On the contrary, complainant’s witnesses testified that in fixing sell¬ 
ing prices complainant considered all overhead expenses, including 
the interchange service at its plant; that it sometimes made the 
market and probably undersold its competitors; and that one of its 
competitors at times had to scale its prices in order to meet those of 
complainant. 

We arc of opinion and find that the complainant has not shown 
that its profits would have been any greater had the existing dis¬ 
crimination and prejudice been removed, or that it has suffered any 
damage of which such discrimination and prejudice are the proxi¬ 
mate cause. 

By appropriate order the defendant carriers will be required to 
remove the undue prejudice here found to exist. 
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25 Schedule B. 

Order. 

At a Session of the Interstate Commerce Commission, Division 1, 
Held at Its Office. in Washington, D. C., on the 7th Dav of June, 
A. D. 1020. 

No. 10420. 


Donxkr Steel Com pax y. Incorporated, 


vs. 

The Delaware, Lackawanna & Western Railroad Company: 
Krie Railroad Company; South Buffalo Railway Company; The 
New York Central Railroad Company; Lehigh Valley Railroad 
Company: Buffalo. Rochester A: Pittsburg Railway Company; 
The New York, Chicago & St. Louis Railroad Company; Grand 
Trunk Railway Company of Canada; The Michigan Central 
Railroad Company; The Pennsylvania Railroad Company; Pere 
Marquette Railway Company; Wabash Railroad Company; West 
Shore Railroad Company (The New York Central Railroad Com¬ 
pany, Lessee), and John Barton Payne. Director General of Rail¬ 
roads. as Agent. 


This case being at issue upon complaint, amended complaint, 
and answers on file, and having been duly heard and submitted 
bv the parties, and full investigation of the matters and things in¬ 
volved having been had. and said Division having, on the date 
hereof, made and filed a report containing its findings of fact and 
conclusions thereon, which said report is hereby referred to and 
made a part hereof; and said Division having found in said report 
that it is and for the future will l e unduly prejudicial for the above- 
named defendants to spot cars or to make an allowance for spotting 
cars for or at the plants of the Lackawanna Steel Company, the Buf¬ 
falo Cnion Furnace Company, and the Wiekwire Steel Company, in 
the Buffalo. N. Y.. rate district, while refusing to spot cars or to make 
an allowance for spotting cars for or at the plants of the complainant 
in said district. 

20 It is ordered, that the above-named defendant carriers. 

according as they participate in the traffic here involved, be. 
and they are hereby, notified and required to cease and desist on 
or before October 0, 1020, from such undue prejudice. 

It is further ordered, that said defendant carriers, according as 
they participate in the traffic here involved he. and they are hereby 
notified and required to establish, on or before October 0. 1020, 
upon notice to the Interstate Commerce Commission and to the 
general public by not less than 30 days’ filing and posting in the 
manner prescribed in Section G of the interstate commerce act and 
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to maintain thereafter regulations and practices which will prevent 
and avoid the aforesaid undue prejudice. 

And it is further ordered, that this order shall continue in force 
until further order of the Commission. 


•27 


Bv the Commission, Division 1. 

‘ seal ] GEORGE B. McGINTY, 

Secretary. 

Schedule C. 


Interstate Commerce Commission. 
No. 10420. 


Doxxer Steel Company, Incorporated, 

v. 

Delaware, Lackawanna & Western Railroad Company, 
Director General, as Agent, et al. 


Submitted February 9, 1024. Decided October 7, 1024. 

Finding in original report, 57 I. C. C. 745, that complainant has 
not shown that it has suffered any damage by reason of the practice 
of defendants in spotting cars or making an allowance therefor at 
plants of complainant's competitors in the Buffalo rate district, while 
refusing to spot cars or make allowance therefor at complainant’s 
plants, aflirmed upon further hearing. Reparation denied. 

Slee, O’Brian & Hellings, Frederick C. Slee, John L. O'Brian 
and J. Ralph Ulsh, for complainant. 

R. W. Barrett, Alex Koplin, Alex M. Bull, Parker McCollester, 
W. J. Larral ee, J. L. Aber, Louis L. Babcock, Marion B. Pierce, W. 
S. Strang, Cornelius R. Wright, T. II. Burgess, J. M. Sternhagen 
and Douglas Swift for defendants. 

Report of the Commission on Further Hearing. 


By the Commission: 

Exceptions were filed by complainant to the report proposed by 
the examiner and the case was orally argued. 

In our original report, 57 I. C. C. 745, decided June 7, 1920, we 
stated at pages 745, 751, and 752: 

Complainant, hereinafter called the Donner Company, is a cor¬ 
poration engaged in the manufacture of pig iron, finished and un¬ 
finished steel products, and ferromanganese. It has two plants, 
one at Buffalo, X. Y., and the other a few miles east thereof at 
North Tonawanda, X. Y.. in the Buffalo rate district. By com¬ 
plaint. filed January 17, 1919, as amended March 3, 1919, it alleges 
that the defendants refuse to spot cars within complainant’s plants 


3—4303a 


18 


DOXXER STEEL CO., IXC., VS. I XT ERST ATE COM. COM. 


or to pay complainant for the cost of performing such services 
although they do spot cars within the plants of complainant's com¬ 
petitors or in lieu thereof allow said competitors the cost of such 
spotting. We are asked to enter an order requiring the defendants 
to spot cars for complainant by placing within its plants all inbound 
loaded cars at points of unloading and all empty cars for out-bound 
shipments at loading platforms: or. to pay to complainant the 
reasonable cost of doing this work. Violations of sections 1, 2 and 
3 of the act are alleged and reparation is asked for the period of 
two years prior to the tiling of the complaint. * * * 

2*S l pon the record before us we find no violation of section 1 

of the act, but we are of opinion and find that the practice of 
the defendants to spot cars or to make an allowance for spotting cars 
for or at the plants of the Lackawanna Steel Company, the Buffalo 
Lnion Furnace Company, and the Wickwire Steel Company, com¬ 
plainant's competitors in the Buffalo rate district, while refusing 
to spot cai*s or to make an allowance therefor at 11 te plants of com¬ 
plainant in said district, has been, is, and for the future will he. 
unduly prejudicial to complainant in violation of section 3 of the 
act. 


The burden of proof to establish the fact and amount of damage 
due to unjust discrimination or undue prejudice as the proximate 
cause is upon the complainant. Penna. R. R. Co. v. International 
Coal Co.. 230 l\ S. 1<S4. The only damage alleged bv complainant 
is loss of profits. The record shows that during the early part of 
1017 the prices of all commodities sold by complainant and its com¬ 
petitors were abnormally high; that the government fixed maximum 
prices for pig iron and most articles of steel on business booked 
after September 24. 1917. which, however, did not eliminate all 
competition; and that there was a large demand for all pig iron, 
the principal commodity sold, that could be produced. The evi¬ 


dence shows that complainant's competitors in the 


Buffalo district 


were not able to and did not control the buying or selling markets. 


On the contrary. <•< 
selling prices compl 
eluding the inter change service at its plant: that it sometimes 
made the market and probably undersold its competitors; and that 
one of its competitors at times had to scale its prices in order to 
meet those of complainant. 


miplainant's witnesses testified that in fixing 
ainant considered all overhead expenses, in- 


We aie of opinion ami find that the complainant has not shown 
that its profits would have been any greater had the existing dis¬ 
crimination and prejudice been removed, or that it has suffered 
any damage of which such discrimination and prejudice are the 
proximate cause. 


Complainant filed a petition for rehearing August 30, 1920, which 
was denied September 21. 1920. A supplemental petition for re¬ 
hearing and reargument was filed November 22. 1920. and denied 
November 27. 1920. Complainant then instituted mandamus pro¬ 
ceedings to require us to award reparation. On January 2. 1923, 
the Court of Appeals of the District of Columbia rendered its de- 
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cision, Donner Steel Co. v. Intestate Commerce Commission, 285 
Fed. Hep. 055, denying complainant's petition. In the course of 
its opinion the court said: 

While it is difficult to understand just the theory upon which 
the Commission, in the light of its former decisions, reached the 
conclusion that appellant had not been damaged, yet the law re¬ 
poses in it jurisdiction to pass upon issues of fact, and if 
20 evidence has been excluded that should have been admitted. 

or a wrong conclusion of fact has been reached and errors 
of law occur, it results from a mistaken judgment which can only 
be reviewed and corrected in a proceeding in error. 

******* 


Hut is is urged that the Commission after finding discrimination, 


committed an error of law in refusing to award damages to appel¬ 
lant. However inequitable and inconsistent the ruling, it cannot 
be corrected in this proceeding. It is to well settled to require dis¬ 
cussion that the writ of mandamus cannot be converted into a writ 


of error, for the purpose of reviewing errors of law committed by a 
tribunal whose jurisdiction to make the order or judgment com¬ 
plained of is conceded. 


Complainant tiled. February 17. 1028, a petition for rehearing, 
setting forth in full the Court of Appeals decision, and referred to 
its former petitions and made them a part thereof. This petition 
was granted and a further hearing on the question of damage lias 
been held. 

At the further hearing defendants challenged our right to re¬ 
open the case after the lapse of the 00-day period prescribed by our 
Rules of Practice for tbe filing of petitions for rehearing in cases 
relating to reparation. Without dwelling upon our right to waive 
this rule when circumstances justify, it is sufficient to say here that 
although the case was decided June 7, 1920, our report was not 
served until June 29, 1920. and tbe “Corrected Reprint’’ thereof 
not until July 15, 1920. Complainant’s original petition for re¬ 
hearing was filed August 80, 1920. 45 days after the service of the 


“Corrected Reprint,’’ and was therefore within the prescribed period. 
The petition for rehearing upon which the case was reopened is 
merely a supplemental petition. 

Complainant asks for damages resulting from the undue preju¬ 
dice which has been found to exist, based upon the actual cost to 
it of performing the interchange switching at its Buffalo and North 
Tonawanda plants, for the entire period from January 1, 1910, to 
January 1, 1921. the date upon which an allowance to complainant 
was established by defendants for performing the interchange 
80 switching, in order to remove the undue prejudice. The 
issue, therefore, is whether complainant suffered any damage 
as a proximate result of the undue prejudice existing prior to Jan¬ 
uary 1, 1921. 

The facts pertaining to the plants of complainant and its com¬ 
petitors in the Buffalo rate district are set forth in our original 
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report. Complainant's Buffalo plant produced chiefly steel products 
and a small amount of pig iron. Its principal competitor at Buffalo 
was the Lackawanna Steel Company. Complainant s North Tona- 
wanda plant produced for the most part pig iron and a small per¬ 
centage of ferromanganese. Its competitors in the Buffalo rate 
district were the Buffalo Union Furnace Company and the Wick- 
wire Steel Company. 

The evidence shows that prior to September 24. 1017, com¬ 
plainant had no difficulty in disposing of its products. Because of 
the war in Europe, the demand was greater than the supply and. 
although general market conditions controlled, the selling price was 
continually advancing. Complainant made its sides without special 
regard to its competitors in the Buffalo rate district. At times when 
it discovered that it was not receiving ns much as other manufac¬ 
turers it immediately raised its prices to the level of those of other 
manufacturers and sometimes even higher. On September 24. 
Iff 17, and thereafter until January 1. Iff Iff. the government fixed 
maximum prices for steel and steel products. These prices were 
materially lower than the prices received prior to September 24, Iff 17. 
During this period a steel manufacturer could sell below the govern¬ 
ment’s prices, but could not exceed them. The demand for these 
products continued throughout the entire period of government- 
fixed prices and complainant disposed at such maximum prices of all 
the steel articles which it could produce. Its competitors did like¬ 
wise, hut both complainant and its competitors could have sold all 
their products at higher prices, if it had not been for govern- 
.‘>1 mental regulation. Subsequent to January 1, Iff 19, market 
conditions changed; instead of a rising market the trend 
was downward. Each manufacturer sold its products to the pur¬ 
chaser from whom it could obtain the best price, and succeeding 
sales, as a rule, were lower than those preceding. In the latter part 
of Iff Iff and the early part of 1 ff 20 the demand for steel and steel 
products increased. During the period subsequent to January 1. 
lfflff. complainant received prices which were at times higher, and 
at other times lower, than those received for similar articles bv its 
competitors in the Buffalo rate district. 

because, during the repara- 
>any’s interchange switching 
lout charge, and the Buffalo 
Union Furnace Company and the Wickwire Steel Company received 
allowances from defendants based originally upon the cost to those 
companies of performing their interchange switching, as a matter 
of law it suffered damage and is entitled to reparation in the amount 
of the actual cost of its interchange switching, inasmuch as it neither 
received an allowance nor had such service performed for it by de¬ 
fendants. 

Under the principles laid down by the Supreme Court in Penna. 
R. R. Co. v. International Coal Co., supra, the measure of damage 
recoverable upon a finding of unjust discrimination or of undue 
prejudice is the pecuniary loss inflicted upon complainant as the 
result of the unjust discrimination or of the undue prejudice alleged. 


Complainant takes the position that 
tion period, the Lackawanna Steel Conn 
was performed for it bv defendants will 
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Wo have applied this rule in many subsequent eases, in some of 
which we have found that complainant has proved that he was 
damaged and have awarded reparation in the amount of tlie damages 
sustained, and in others have dismissed the complaint for failure 
to make such a showing. Among the eases relied upon by com¬ 
plainant wherein we found that complainants were damaged and 
were entitled to reparation are Buffalo Union Furnace Co. v. 
.“>2 L. S. M. S. Rv. Co. 44 I. C. C. 267; Stewart Iron Co. v. 1\ 
Co., 47 I. C. C. 512; Pittsburgh Steel Co. v. P. & L. E. R. R. 
Co.. 39 I. C. C. 312; National Malleable Castings Co. v. P. & L. E. 
R. R. Co., 51 I. C. C. 537, Sharon Steel Hoop Co. v. P. Co., 51 I. C. 
C. 545; and Oliver Iron & Steel Co. v. P. & L. E. R. R. Co., 64 I. C. 
C. 447. In the National Malleable Castings Co., and Oliver Iron it 
Steel Co. cases, supra, there were findings of unreasonableness which 
would have supported recovery of damage apart from any finding of 
undue prejudice. In the other cases cited above, we found that the 
complainants had suffered damage as a result of the undue prejudice 
alleged and awarded reparation. In all of those cases the proximate 
cause of the injury was the failure of the carriers to perform spotting 
or switching services at complainants’ plants without charge in ad¬ 
dition to the line-haul rate, or to make complainants an allowance 
therefor, while according such services or allowances to competitors 
of complainants. But the records in those cases show that the in¬ 
dustries found to have been unduly preferred in each instance 
made or controlled the market for the competitive product. For 
example, in the Buffalo Union Furnace Case, supra, upon which 
complainant strongly relics, we said, page 270: 


Complainant furnace company and these competing furnaces 
were engaged in manufacturing the same kinds of iron, which were 
sold in the same competitive markets. 21 I. C. C. 625. It was forced 
to meet and did meet the prices at which its competitors sold. Under 
such circumstances it was impossible to add the cost of performing 
the terminal switching to the selling price of such products. In 
consequence complainant was compelled to absorb that cost out of 
its profits. It inevitably follows that the complainant furnace com¬ 
pany suffered a loss in profits measured hv the cost of that inter¬ 
change switching sendee, and we find that it was damaged to the 
extent of such cost. 


But the situation just recited is not that of the present com¬ 
plainant. 

The evidence does not show that the Buffalo Union Furnace Com¬ 
pany, the Wickwire Steel Company, and the Lackawanna Steel 
Company, complainant’s competitors in the Buffalo rate district, 
made or controlled the market and that complainant was 
33 forced to meet prices fixed by them. Nor does it appear that 
the maximum prices established by the government were 
based upon or bore any relation to the costs of manufacture of 
complainant’s competitors at Buffalo. The iron and Steel industry 
as a whole, including the Pittsburgh and Ohio districts, made the 
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market. and I hi* undue preference accorded to complainant's com- 
petitors in and near Buffalo is not shown to have had any definite 
influence on market conditions. If there had been no switching 
services performed or allowances paid to these competitors in the 
Buffalo rate district the record shows that complainant’s situation 
would not have been altered. The fact that complainant’s com¬ 
petitors at Buffalo wore placed in a more favorable position than 
complainant in and of itself does not establish that complainant was 
damaged. 

The proximate cause of complainant's damage, if any, has not been 
shown to be the result of the undue preference of complainant's com¬ 
petitors at Buffalo. The most important mills in the iron and steel 
industry are in the Pittsburgh and other districts in Pennsylvania 
and in Ohio. Many of them bad the benefit of interchange switch¬ 
ing arrangements similar to those accorded to complainant's competi¬ 
tors. These mills were unquestionably more of a factor in determin¬ 
ing the prices than the smaller mills at Buffalo. But our finding of 
undue prejudice was directed against the undue preference existing 
in favor of complainant’s comjK'titors in the Buffalo rate district, and 
not throughout the iron and steel producing districts generally. 

I pon further consideration we aflirm our original finding that 
complainant has not established the fact that it has been damaged 
because of the undue prejudice the existence of which was found 
in our original report. Reparation is therefore denied. 

(Commissioners Campbell. Cox and McManamy dissent. 


By the commi? 
[seal.] 


non. 


GEORGE B. McGINTY, 

Secret (in/. 


* i 

• >* 


1 


I!u!c ttt Show Cause. 


Filed December 22, 1924. 

******* 

1 pon consideration of the petition of the Donner Steel Company, 
Inc., fded in this cause, it is this 22nd day of December, A. I). 1924, 
Ordered, that the respondent, the Interstate Commerce Com¬ 
mission, show cause in this court on the oth day of January A. D. 
192*>, at 10 o’clock A. M., or as soon thereafter as counsel may be 
heard, why the prayers of the petition should not Ik? granted; pro¬ 
vided that a copy of slid Petition and of this Order be served upon 
the respondent on or before the 3d dav of Januarv, A. D. 192*>. 

JENNINGS BAILEY, 

.flintier. 

MarshalReturn. 


Served a copy of the within rule & Petition on Defendant named 
bv G. B. McGintv, Sec., Dee. 20. 1924, Personally. 

E. C.* SNYDER, 

U. S. Marshal. 

Filed Dec. 29, 1924. W. 
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35 Motion to Dismiss. 

Filed January 2, 1925. 

******* 

Comes now the Interstate Commerce Commission, hereinafter 
called the Commission, respondent in the above-entitled case, and 
moves the court to dismiss the petition in said case upon the grounds 
that— 

1. The petition does not contain statements or allegations of fact 
which show, or tend to show, that petitioner is entitled to the relief 
or any of the relief prayed for by it in and by its petition. 

2. The subject matters of complaint are res a<ljudicata, because 
they are covered by a judgment rendered by this court on July 29, 
1921, in a case wherein the petitioner and the respondent were the 
same as the petitioner and the respondent in this case, which judg¬ 
ment was atlirmed by tho Court of Appeals of the District of 
Columbia by a decision rendered on January 2, 1923, and re¬ 
ported in volume 285 of the Federal Reporter on page 955 and 
following, and which judgment became final and conclusive prior to 

tlie date of the filing in court of the petition in this case. 

3G 3. The court is without jurisdiction to issue the writ of 

certiorari for the reason that, as shown in and by the petition 
and the exhibits attached thereto and made a part thereof, the Com¬ 
mission has, and has exercised, jurisdiction over the subject matters 
of complaint, and, as shown in and by the decision of tlie Supreme 
Court of the United States in the case of Interstate Commerce Com¬ 
mission against United States of America ex rel. Humboldt Steam¬ 
ship Company, reported in volume 224 of the United States Reports 
at page 474 and following, is “purely an administrative body.” 

4. The action petitioner is requesting the court to take would 
result in annulling and setting aside negative orders made and 
entered by the Commission, over which this court has no jurisdic¬ 
tion. 

Wherefore the Commission pravs that said petition be dismissed. 

P. J. FARRELL, 

R. G. CURRY, 

For Interstate Commerce Commission, Respondent . 
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37 Respondent’s Exhibit 1. 

Law. No. 69(373. 

Filed March 10, 1925. 

Transcript oe Record. 

Court of Appeals of the District of Columbia, January Term, 1922. 

No. 3786. 

No. 6, Special Calendar. 

Donner Steel Co., Inc., Appelant, 

vs. 

Interstate Commerce Commission. 

Appeal from the Supreme Court of the District of Columbia 

38 Filed March 10, 1925. 

Court of Appeals of the District of Columbia, January Term, 1922. 

No. 3786. 


No. 0, Special Calendar. 

Donner Steel Co., Inc., Appellant, 

vs. 

The Interstate Commerce Commission, Appellee. 


A PI >eal from the Supreme Court of the District of Columbia 


Index. 
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39 Respondent's Exhibit 1. 

Law. No. 69673. 

Court of Appeals of the District of Columbia. 

No. 3786. 

Doxxer Steel Co., Txc., Appelant, 

vs. 

Interstate Commerce Commission'. 

Supreme Court of the District of Columbia. 

At Law. 

No. 65834. 

Donxer Steel Co., Ixc., Petitioner, 

against 

Tiie Interstate Commerce Commission, Respondent. 

Exited States of America, 

District of Columbia, ss: 

He it remcml>ered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

Filed July 5, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65834. 

Doxxer Steel Co., Ixc., Petitioner, 

against 

The Interstate Commerce Commission, Respondent. 

Petition for Mandamus or Certiorari. 

To the Supreme Court of the District of Columbia: 

I. The petitioner, Donner Steel Co., Inc., respectfully shows that 
petitioner is advised that this Court has original jurisdiction in 

4—4303a 
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Mandamus and Certiorari for and in respect to the matters 
40 in this petition hereinafter set forth, to wit: 

II. Petitioner, Donner Steel Co.. Inc., is a corporation duly 
organized and existing under and by virturc of the laws of the 
State of New Yo»k, having its executive offices located in the City 
of Buffalo in said State. During all times hereinafter mentioned, 
petitioner owned and was engaged in operating two plants for the 
manufacture of steel and merchant pig iron, the larger one situate 
within said City of Buffalo, and the other plant situate a few miles 
north thereof, near the City of North Tonawanda, New York. 

III. That the respondent. The Interstate Commerce Commission, 
is a Isxlv organized under and bv virtue of an Act entitled “An Act 
to Regulate Commerce,’’ approved February 4. 1887 (21 Stat. L., 
279); and Acts amendatory thereof and supplementary thereto (25 
Stat. L., 855: 20 Stat. L., 74:1; 28 Stat. I... 042; 24 Stat. L., 584: 
24 Stat. L., 828; 41 Stat. L.. 471)). That said respondent is an 
administrative, quasi-judicial tribunal which by said Act has here¬ 
tofore b<M*n invested with certain powers, duties and authority in 
resjK*ct to awards of damages to complainants for a violation by 
carriers of provisions of said Acts as provided in Sections 12 and 
10 of said Act of February 4. 1887. as amended. 

That among other duties imposed upon the respondent herein as 
provided in Section 12 of said Act is that “The Commission is 
hereby authorized and required to enforce provisions of this Act.** 

That Section 2 thereof declares in part as follows: 

“That it shall be unlawful for any common carrier subject to 
the provisions of this Act to make or give any undue or unreason¬ 
able preference oi advantage to any particular person, company, 
firm, corporation or locality, or any particular description of traffic, 
in any respect whatsoever, or to subject any particular person, com¬ 
pany, firm, corporation, or locality, or any particular description 
of traffic, to anv undue or unreasonable prejudice or disadvantage 
in any respect whatsoever.” 

Said Commission is also vested by said Act with power and au¬ 
thority upon complaint made by certan designated classes of parties 
t<> determine whether any act or practice of a common carrier is 
unjust, unreasonable or unjustly discriminatory, unduly preferential 
or prejudicial and in a proper ease to make an order directing com¬ 
mon carriers to cease and desist from such act or practice, and D 
further vested with the power to ascertain the amount of damage, 
if any, resulting to complainant from said discriminatory practice 
and to make an adequate award to complainant of damage to be 
paid it by said common carrier or common carriers. 

IV. On January 17. 1010. petitioner filed a complaint with said 
Commission against the Director Oencral of Railroads and the fol¬ 
lowing common carriers*, viz: 


Delaware. Lackawanna & Western Railroad Company. 
Erie Railroad Company. 

South Buffalo Railway Company, 

New York Central Railroad Company. 

Lehigh A "alley Railroad Company, 
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41 


mnv. 

%i i 

Grand Trunk Railway Company of Canada, 

The Michigan Central Railroad Company, 

Pennsylvania Railroad Company, 

IVre Marquette Railroad Company, 

Wabash Railroad Company, 

West Shore Railroad Company, and 

Walker I). I fines, as Direct or-(leneral of Railroads. 


Buffalo, Rochester A* Pittsburgh Railroad Compan; 
The New York, Chicago & St. Louis Railroad Conn 


This complaint as subsequenty amended March 3, 1010 alleged 
that the above-named carriers either performed the sendee of spot¬ 
ting ears within the plants of petitioner’s competitors, or in lieu 
thereof made an allowance to said competitors for the cost to them 
of performing such a service for themselves, but that the said com¬ 
mon carriers refused either to perform the same service of spotting 
cars within petitioner’s said plants or in the alternative to pay 
petitioner for the cost to it of performing such service with its own 
facilities. This complaint demanded from the Commission an order 
directing the said common carriers to cease this discrimination 
against the petitioner. The complaint alleged that the said practices 
of said common carriers constituted violations of Sections Nos. 1. 
2 and •> of the Act to Regulate Commerce because of the alleged 
undue discrimination caused petitioner by the aforesaid practices 
of said common carriers. The complaint further alleged that peti¬ 
tioner had sustained an actual monetary damage hv reason of the 
aforesaid practices because the cost to petitioner of performing the 
services denied it by said common carriers had amounted to $2.20 
or more per ear during the period therein specified and that the 
damage so suffered hv petitioner amounted to upwards of Four 
Hundred and Ninety-eight Thousand Dollars ($408,000). 

V. That upon the hearing given bv the Commission upon said 
complaint, petitioner established by proof the following facts among 
others: 

(1) That said common carriers either performed spotting sendees 
without, extra charge for petitioner’s competitors, among others The 
Buffalo Lnion Furnace Company, The Lackawanna Steel Company, 
and the Wickwire Steel Company, or else made an allowance to each 
of said competitors for spotting service respectively performed by 
them. 


(2) That throughout the period specified by the complaint, the 
petitioner was engaged in manufacturing the same identical products 
as said competitors; that it obtained its raw materials from the same 
sources, operated its plants under conditions of labor and production 
similar to those of its said competitors, and sold its commodities in 
the same competitive markets with said competitors; and that during 
a considerable portion of the time specified by the complaint peti¬ 
tioner and its said competitors sold their products at the same price, 
being the price fixed by the Tinted States Government. 

42 (3) That in order to perform this spotting car sendee for 

itself, petitioner was compelled to own and operate locomo- 
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tives. employ train crews, and in general provide the necessary equip¬ 
ment. That according to its own records the cost to petitioner of 
performing the spotting car service for itself amounted to $2.20 per 
car. 


(4) That a committee representing the said common carriers and 
the petitioner known as the Donner Steel Terminal Allowance ('om- 
mittee, examined into the facts relating to the cost of the spotting car 
service to the petitioner and reported to the said common camel’s that 
such cost was $1.75 per car. 

(5) That petitioner never was able to pass on to its customers this 
item of cost of spotting car service. That this item increased the cost 
of manufacture to petitioner, and that in general its manufacturing 
costs were increased over those of its said competitors in the amount 
of said expenses to petitioner of performing for itself the said spotting 
car sen ice. 

(b) That all of the capital stock of the South Buffalo Railway 
Company was owned by petitioner’s competitor. The Lackawanna 
Steel Company. That said South Buffalo Railway Company partici¬ 
pated in the through rate on all traffic handled by it to and from peti¬ 
tioners Buffalo plant to the extent of ten cents ( 10c) per ton. and in 
addition performed without charge all of the spotting car service 
within the plant of the said Steel Company, with the result that said 
competitor. The Lackawanna Steel Company, received from said 
common carriers the benefit of a double discrimination as against 


petitioner. 

VI. That upon said hearing, petitioner after establishing the 
aforesaid facts offered to prove in detail the total expense to it of said 
spotting ear service during the period mentioned but by a ruling of 
the Examiner of the Commission such proof was ordered reserved 
until such time, if any, as the Commission should decide that peti¬ 
tioner was entitled to reparation. 

VII. That thereafter and on the 7th day of June. 1B20. the said 
Commission made its report and decision, a copy of which is hereto 
annexed marked “Schedule A" and entered thereon an order, copy of 
which is hereto annexed marked “Schedule B.” That as appears 
more fully from the text of said report, the Commission duly found 
that the practices complained of constituted a violation of Section •’* 
of the Act to Regulate Commerce, and that the proof established 
that said practices constituted an unlawful and undue discrimina¬ 
tion against the petitioner throughout the period covered bv said 
complaint: said report reading in part as follows: 


“We are of op-nion and find that the practice of the defendants to 
spot cars or to make an allowance for spotting cars for or at the plants 
of the Lackawanna Steel Company, the Buffalo Union Furnace Com¬ 
pany, and the Wickwirc Steel Company, complainant’s competitors 
in the Buffalo Rate District while refusing to spot cars or to make an 
allowance therefor at the plants of complainant in said district, has 
been. is. and for the future will be, unduly prejudicial to complainant 
in violation of Section 3 of the* Act. * * * 
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“Bv appropriate order the defendant carriers will he re- 
43 quired to remove the undue prejudice here found to exist. 
(57 I. C. C., 751-2.)” 

An order entered upon said report provided in part as follows: 

“It is ordered. That the above-named defendant carriers, accord¬ 
ing as they participate in the traffic here involved, be, and they are 
hereby, notified and required to cease and desist, on or before October 
9, 1920, fi*om such undue prejudice. 

“It is further ordered, That said defendant earners, according as 
they participate in the traffic here involved be. and they are hereby, 
notified and required to establish on or before October 9, 19*20, upon 
notice to the Interstate Commerce Commission and to the general 
public by not less than 30 days’ filing and posting in the manner pre¬ 
scribed in Section 0 of the Interstate Commerce Act and to maintain 
thereafter regulations and practices which will prevent and avoid the 
aforesaid undue prejudice. 

“And it is further ordered. That this ordered shall continue in 
force until further order of the Commission.*’ 


VIII. Notwithstanding the above-noted provisions of the report 
and order, the Commission further found as follows with respect to 
the claim of petitioner for damages: 

“The only damage alleged by complainant is loss of profits. The 
record shows that during the early part of 1917 the prices of all com¬ 
modities sold by complainant and its competitors were abnormally 
high; that the government fixed maximum prices for pig iron and 
most articles of steel on business booked after September 24. 1917. 
which, however, did not eliminate all competition; and there was a 
large demand for all pig iron, the principal commodity sold, that 
could be produced. The evidence shows that complainant’s com¬ 
petitors in the Buffalo district were not able to and did not control 


the buying or selling markets. On the contrary, complainant's wit¬ 
nesses testified that in fixing selling prices complainant considered 
all overhead expenses, including the interchange service at its plant; 
that it sometimes made the market and probably undersold its com¬ 
petitors; and that one of its competitors at times had to scale its prices 
in order to meet those of complainant. 

“We are of the opin-on and find that the complainant has not 
shown that its profits would have been greater had the existing dis¬ 
crimination and prejudice been removed, or that it has suffered any 
damage of which such discrimination and prejudice are the proxi¬ 
mate cause. (57 I. C. C. 751-2.)” 

IX. That subsequent to the filing of said decision and entry of said 
order, petitioner seasonably and with the consent of the Commission 
duly filed with the Commission a petition asking for a re-hearing for 
the purpose of allowing proof of the damages sustained by it by rea¬ 
son of the unlawful discrimination found by the Commission. That 


said Commission thereafter, without opinion, entered an order deny¬ 
ing said petition for re-hearing. 

X. That the decision of the Commission denying to petitioner the 
opportunity to prove its monetary damages, was based upon an er¬ 
roneous conception of law, and so far as this particular claim of the 
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petitioner was concerned, the action of said Commission in making 
said decision in this particular was arroneous, contrary to the 
4 1 fact, arbitrary, and constituted an abuse of the discretion 
vested in said Commission by law. 

XI. That the decision of the Commission denying to petitioner 
the opportunity to prove its monetary damages and refusing to 
award reparation to petitioner is also contrary to well-settled rules 
of law as embodied in previous decisions of the Commission made 
in similar cases. 

At page 270 of the report in Buffalo Union Furnace Co. vs. L. S. 
and M. S. By.. 44 I. C. C. 207, the Commission said: 

“The furnace company was in competition with the Lackawanna 
Steel Company, the Cleveland Furnace Company and many other 
iron manufacturers located in western Pennsylvania and eastern 
Ohio. There was competition between these manufacturers in the 
purchase of coal. coke, limestone, iron, ore and various other mate¬ 
rials. Other furnaces in the Buffalo-Black Rock switching district 
received their raw materials at the same line-haul rate, and the cars 
consigned to certain of these furnaces were spotted by the trunk lines 
or allowances for spotting were made to the industrial roads. The 
transportation charges paid by the furnace company were higher 
than those paid hv its competitors for a service substantially similar 
in all respects. Complainant furnace company and these competing 
furnaces wore engaged in manufacturing the same kind- of iron, 
which were sold in the same competitive markets. 21 I. C. C. 025. 
It was forced to meet and did meet the prices at which its competitors 
sold. Under such circumstances it was impossible to add the cost of 
performing the terminal switching to the selling price of such prod¬ 
ucts. In consequence complainant was compelled to absorb that cost 
out of its profits. It inevitably follows that the complainant furnace 
company suffered a loss in profits measured by the cost of that inter¬ 
change switching service, and we find that it was damages to the 
extent of such cost.” 

That is precisely the petitioner’s case. Your petitioner buys tlx* 
same raw materials as the Buffalo Union Furnace from the same 
markets. In selling it is in direct competition with the Buffalo 
l nion Furnace and with the other companies mentioned in the case 
cited. The discrimination and damage your petitioner suffered and 
the relief it demands are the same as those of the Buffalo Union 
Furnace. 

And said decision is also in conflict with the rulings made bv the 
Commission in the following cases among others, namely: 

Stewart Iron Co. vs. Pennsylvania Co., 47 I. C. C. 512, 510, 
ol /. 

National Malleable fastings Co. vs. P. & L. E. R. R. Co. 51 
I. C. C. 5.47. 538-0. 543. 

Sharon Steel Hoop Company vs. Pennsylvania Co., 51 I. C. 
C. 545. 

XII. I Ytitioner is advised that the said respondent has exclusive 
jurisdiction in respect to numerous provisions of the said Act 

45 to Regulate Commerce and particularly with respect to the 
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award of damages for a violation of said act; and that when 
specifically charged with such duty said respondent can exercise no 
discretion in respect thereto. 

XIII. That petitioner has no appeal or review by way of appeal 
or otherwise from the decision of the respondent in said case; that 
said Act to Regulate Commerce provides no remedy by which an 
order refusing to award damages by the Commission can he reviewed 
or reconsidered otherwise than by a re-hearing. And petitioner hav¬ 
ing applied for a re-hearing and said re-hearing having been denied, 
the petitioner is without remedy to proceed in respect to the matters 
and things alleged in said original petition save only and excepting 
by application to this Honorable Court for a Writ of Mandamus to 
compel said Interstate Commerce Commission to comply with the 
duties and obligations imposed upon it by the said Act to Regulate 
Commerce, or bv similar application for a Writ of Certiorari to per¬ 
mit this court to review the record and decision in this case and grant 
appropriate relief thereon. 

Wherefore, the premises considered, your petitioner prays: 

1. That this court grant a rule directed to the respondent to show 
cause by a time limited in said rule why the said respondent should 
not take jurisdiction of the matter and things alleged in the com¬ 
plaint of the petitioner, being #10,4*20 on the docket of said re¬ 
spondent, and why it should not take jurisdiction of the claim of 
petitioner for an award of damages in the premises; 


2. That this court direct the respondent to certify to it the records 
and proceedings in said case that this court may hear and determine 


whether or not said respondent 


has jurisdiction of the matters and 


things set forth in said petition; 


•». That this court issue to respondent the peremptory Writ of 
Mandamus requiring and commanding the respondent to take juris¬ 
diction of the matters and things set forth in said petition; 

4. That this court issue the peremptory Writ of Mandamus di¬ 
rected to the respondent commanding and directing it to enforce the 


said act, in particular directing respondent to ascertain, fix and 
determine the reasonable cost to complainant of performing its 
necessary car spotting service with its own facilities during the period 
complained of, and to make an award of damages to petitioner, tak¬ 
ing into account the said reasonable cost of such service incurred and 


paid by petitioner and not incurred or paid by its aforesaid com¬ 
petitors by reason of the existence of the discriminatory practices 
complained of as aforesaid; 

•">. And that this court issue the Writ of Certiorari directed to the 
respondent directing it to certify to this court the record and proceed¬ 
ings in this case and that this court thereupon review the same and 
take such further action and make such decision in and disposition 
of this case as to it may seem just and proper. 

4b 0. And for such other and further relief as the nature of 

this case may require and this Honorable Court may deem to 
be appropriate and just. 
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Ami vour petitioner will ever pray. ete. 

DONNEH STEEL CO., INC., 
By WILLIAM H. DONNER, 

President. 


State of New York, 

County of Erie, xs: 

William II. I tanner, being duly sworn, deposes and says: 

That he is President of I burner Steel Co., Inc., petitioner herein, 
and as such signed the foregoing petition; that the matters and 
things therein stated, he verilv believes to be true. 

WILLIAM II. DONNER. 


Subscribed and sworn to before me this 22nd day of June, 1921. 
[seal of notary.] LELAND G. DAVIS, 

Notary Public, Erie County. 

SLICE. O'BRIAN & IIELLINGS, 

Attorneys for Petitioner. 


Office and Post Office Address, 
oOo Iroquois Building, 

Buffalo, New York. 


Schedule A. 


Interstate Commerce Commission. 
No. 10420. 


Donxer Steel Company, Incorporated, 

v. 

Delaware. Lackawanna & Western Railroad Company, 
Director General, as Agent, et al. 

Submitted October 17, 1919: Decided June 7, 1920. 


/’rat tier of Defendants tit Spot Cars or Male an Allowance for Spot- 
tiny Cars at the Plants of Com plainant’s Competitors in the Buffalo 
Pate District, While Defusing tit Spot Cars or Make an Allowance 
Then for at Complainant’s Plants in that District Found to be Un¬ 
duly Prejudicial. C omplainant Not Shown to Hare Been Dam- 
ay a I. 


Frederick C. Sice and Ralph Ulsh for complainant. 

U. \\ . Barrett for Lehigh Valley Railroad Company and Director 
General of Railroads. 

17 T. II. Burgess for Erie Railroad Company; J. M. Stern- 

hagen for New York Central Railroad Company; W. F. 
Strang for Buffalo. Rochester & Pittsburgh Railway Company; Louis 
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L. Babcock for South Buffalo Railway Company; and Douglas Swift 
for Delaware, Lackawanna & Western Railroad Company. 

Report of the Commission. 

Division 1. 

Commissioners Mever, Daniels, and Woolley. 

By Division 1: 

Complainant, hereinafter called the Donner company, is a corpora¬ 
tion engaged in the manufacture of pig iron, finished and unfinished 
steel products, and ferromanganese. It has two plants, one at Buf¬ 
falo, N. Y., and the other a few miles east thereof at North Tona- 
wanda, N. Y., in the Buffalo rate district. By complaint, filed Janu¬ 
ary 17. 1919, as amended March 3, 1919, it alleges that the defend¬ 
ants refuse to spot cars within complainants plants or to pay com¬ 
plainant for the cost of performing such services although they do 
spot cars within the plants of complainant's competitors or in lieu 
thereof allow to said competitors the cost of such spotting. We are 
asked to enter an order requiring the defendants to spot cars for com¬ 
plainant by placing within its plants all inbound loaded cars at 
points of unloading and all empty cars for outbound shipments at 
loading platforms; or. to pay to complainant the reasonable cost of 
doing this work. Violations of sections 1, 2, and 3 of the act are 
alleged and reparation is asked for the period of two years prior to 
the tiling of the complaint. 

Complainant’s plant at Buffalo is on the Buffalo River. It em¬ 
braces blast furnaces, pig-casting machines, gas producers, open- 
hearth furnaces, steel mills, storage houses, and other necessary struc¬ 
tures; it has a dock for unloading ore and limestone from lake vessels 
and a system of tracks of standard and narrow gauge, standard-gauge 
tracks extending to all loading and unloading points within the 
property. Ore and limestone, brought in by water, are unloaded at 
the dock; coal, coke, and scrap iron are brought in by rail. Most of 
the products of the mill move out hv rail. These are pig iron; un¬ 
finished steel, such as ingots, billets, blooms, and slabs; and finished 
steel, in the form of plates, bars, angles, shapes, and the like. This 
Buffalo plant ships over all trunk lines serving Buffalo, and has 
direct connection with the rails of the Delaware, Lackawanna Si 
Western, of the Buffalo, Rochester c\: Pittsburgh, and of the South 
Buffalo roads. The main line of the Delaware, Lackawanna & West¬ 
ern passes over the plant at an elevation of about 25 feet. There is no 
physical connection with this elevated track, hut near one end of the 
plant there is an incline connecting with interchange traeks adjoin¬ 
ing the property. Interchange with the Buffalo, Rochester Si 
4S Pittsburgh ami South Buffalo lines is effected outside the 
plant inclosure and with the Delaware, Lackawanna Si West¬ 
ern at the gate of the plant. Beyond these interchange tracks all 
movements of cars to and within the plant are made by the Donner 
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company with its own power. The average haul on inbound com¬ 
modities interchanged with the Buffalo, Rochester & Pittsburgh is 
about 5,300 feet; with the South Buffalo, about 2,700 feet; and with 
the Delaware, Lackawanna A: Western, about 2,500 feet. On out- 
Imund commodities the average haul is 7,500 feet to tlie Buffalo, 
Rochester & Pittsburgh; 3,000 feet to the South Buffalo; and 2,200 
feet to the Delaware, Lackawanna & Western. The average haul on 
all commodities to and from all connections is about 4,000 feet. All 
inbound traffic, with the exception of coal and coke, and all empty 
cars for loading and outbound loaded cars are weighed by the Donner 
company on its own track scales. Coal and coke are weighed peri- 

odieallv. No allowance is received from the trunk lines for the inter- 
% 

change switching. 

The plant at North Tonawanda is located on the Niagara River 
and consists of two blast furnaces with the accompanying cast house, 
boiler house, engine house, and other necessary buildings. At this 
plant ore. coke, coal, and limestone move inbound by rail; and pig 
iron and ferromanganese move outbound. There is a system of 
plant tracks extending to all buildings and loading or unloading 
points within the plant property, and these tracks connect with the 
rails of the New York Central, of the Lehigh Valley, operating over 
the New York Central under trackage rights, and of tlie Eric Rail¬ 
road. The main line of the New York Central extends along the 
eastern boundary of the North Tonawanda plant, and the main line 
of the Erie Railroad passes between separate parts of the plant prop¬ 
erty on its own right of wav. The point of interchange with the 
New York Central, and. therefore, with the Lehigh Valley, is out¬ 
side the plant property on the north. The interchange with the 
Erie is made at or near the plant gate. All movements of cars be¬ 
tween these interchanging points and points of placement within the 
plant are made by the Donner Company with its own power. The 
average haul on inbound commodities interchanged with the New 
York Central and Lehigh Valley is 2.050 feet, and with the Erie 
2,550 feet. On outbound commodities the average haul is 2,400 feet 
to the New York Central and Lehigh Valley, and 1.050 feet to the 
Erie. The average haul on all commodities to and from all con¬ 
nections is 2.387 feet. All cars, loaded and empty, are weighed bv 
the Donner company on its own scales. No allowance is received 
from the trunk lines for interchange switching. 

It is contended by complainant that there is nothing in the phys¬ 
ical layout of the plants or plant tracks, either at Buffalo or at North 
Tonawanda to prevent the trunk lines from doing the spotting work. 
On the other hand, the defendant trunk lines aver that while it 
would be practical to operate a small switch engine over most of the 
tracks in the plants of the Donner company, some of them are in 
poor condition, the curves not properly aligned, and that fre- 
49 (juent derailments would be tin* result of an attempt to operate 
over them with standard engines. The record, as a whole, does 
not support the position taken by defendants. Switch engines such 
as are in ordinary use by the carriers can negotiate all necessary 
tracks and curves in the Donner plants. 
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Prior to May 11, 1017, the* points of interchange at the Buffalo 
plant of the Donner company were inside the plant inclosure; on 
and after that date interchanges were made outside the plant in¬ 
closure, trunk line crews refusing to perform service within the plant. 
'Phis refusal was alleged to be based upon the unsafe condition of the 
Donner tracks and the nonunion character of Donner transportation. 
This refusal was alleged to be based upon the unsafe condition of the 
refusal. The change was made under a compromise and was lim¬ 
ited to 00 days; it has been continued, however, by agreement of all 
interested parties. 

The record shows that at manv furnaces and steel mills with which 
the Donner company is in competition, the defendant trunk lines 
perform spotting service, or pay the induestrv for doing it. These 
competing plants are located in the Pittsburgh, Shcnango, and Ma¬ 
honing Valley districts in Pennsylvania; at Youngstown and Cleve¬ 
land, Ohio; at other points in Ohio and Pennsylvania; and at Buf¬ 
falo. The natural markets for the Buffalo and North Tonawanda 
plants are in Pennsylvania. New York, New Jersey, -ml New Eng¬ 
land, to which the rates from Buffalo are lower than from most of 
these competitive plants; and the most direct competition met by 
the Donner company is with the blast furnaces and steel mills in the 
Buffalo district. All iron and steel plants in the Buffalo rate dis¬ 
trict are on an exact parity with respect to freight rates, inlnmnd 
as well as outbound. Competitors of complain-t in the Buffalo rate 
district are the Buffalo Cnion Furnace Company, Wickwire Steel 
Company, Lackawanna Steel Company, and the Rogers-Brown Com¬ 
pany. 

The Buffalo Cnion Furnace Company operates a blast furnace at 
Buffalo for the manufacture of pig iron. It was formerly served by 
its incorporated line, the Buffalo Cnion Terminal Railroad, to which 
it leased its plant, tracks, and equipment. In 1017 the incorporated 
line ceased operations and the furnace company took over the opera¬ 
tion of all tracks and equipment and has since performed inter T 
change switching service as well as intermill work. The trunk line 
connections of the Buffalo Cnion Furnace Company are the Erie and 
the New York Central railroads. Traffic is also interchanged with 
the Delaware, Lackawanna tV: Western and the Lehigh Valley roads 
through intermediate switching. The interchange tracks are located 
on the plant property and. from these, cars are switched bv industry 
power to and from points of placement within the plant. The dis¬ 
tances covered by these movements range from 1,000 feet to 3,000 
feet. The principal inbound commodities by rail consist of coke 
and coal. Ore and limestone are brought in by vessel and unloaded 
on a dock owned by the industry. Outbound pig iron is sold prin¬ 
cipally in eastern Pennsylvania, New York, New Jersey, and 
AO New England. For the last three years the trunk lines have 
paid the furnace company an allowance of 00 cents a car for 
spotting service done by it. 

The Wickwire Steel Company's plant is located at Tonawanda. 
N. Y., and makes pig iron and steel products. Inbound commodities 
are iron ore, limestone, coal, coke, and some minor articles; of these 
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practically all the ore and limestone come by water. Outbound 
shipments are of pip; iron, ingot steel, billets, wire, wire rods, wire 
nails, barbed wire, and staples. The New York Central, Lehigh 
Valley, and Delaware, Lackawanna A: Western have a joint spur, 
known as the Womalancct branch, which extends from Black Rock 
to Tonawanda; and through this branch the Wiekwire company 
has direct connection with these three mads. Traffic is also inter¬ 
changed with the Erie through intermediate switching. The point 
of interchange is known as the Harriet yard, about 200 feet beyond 
the property line of the plant, and the Womalancct branch has rails 
connecting this yard with the rails of the industry inside the prop¬ 
erty line. Between the Harriet yard and points of placement within 
the plant, cars are switched by industry power. For interchange 
switching performed by it. the Wiekwire company receives an allow¬ 
ance of 71 cents per loaded ear and 33.3 cents for certain ears con¬ 
taining part lots. These allowances were first received May 13, 1010. 
and are paid only on curs for which the trunk lines have a road haul. 
As in the ease of the Buffalo Union Furnace Company, the Wiekwire 
Steel Company was formerly served by an incorporated line owned by 
it. the North Buffalo Railroad, to which it leased its plant tracks. 
The latter has now ceased operations and its tracks and equipment 
have been taken over by the Wiekwire company. 

The Laekawanna Steel Company owns the South Buffalo, which 
serves it and the Rogers-Brown Company. Both of these industries 
are located at Buffalo, both manufacture pig iron and steel products, 
and both bring their ore in by water. Coal, coke, and limestone 
come in bv rail. The trunk line connections of the South Buffalo 
are the Pennsylvania, the Delaware. Laekawanna A: Western, the 
New York Central, the Ixdngh Valley, the Buffalo, Rochester A: 
Pittsburgh, and the Erie railroads. Through intermediate switch¬ 
ing the South Buffalo interchanges traffic with other trunk lines hav¬ 
ing terminals at Buffalo. The average haul of the South Buffalo 
between trunk lines and points of placement at these industries is 
from 3.3 to 4 miles and on all commodities to and from these indus¬ 


tries the South Buffalo receives from the trunk lines 10 cents per ton. 
net or gross as rated. It appeal’s that the service for which this pay¬ 
ment- is made includes the spotting of ears within the plant of the 
Lackawanna Steel Company. In practice, however, coal, coke, and 
limestone for the Laekawanna Steel Company are delivered by the 
South Buffalo on storage tracks within the plant from which they 
are moved to points of unloading by the Steel Company at its own 
expense and at the regular intervals required for its own convenience. 
Inbound materials other than ore, coke, coal, and limestone, and all 
outbound materials are spotted at points of loading or unloading 
within the plant by the South Buffalo. 

51 At the plant of the Rogers-Brown Company all inbound 

and outbound cars are delivered bv the South Buffalo or 


by the Pennsylvania on interchange tracks at or near the plant gate. 
To and from that point the ears are switched by the power of the 
industry without compensation. 

It docs not appear that trunk lines serving blast furnaces have 
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ever made it their practice t«> spot ore, coke, or limestone at the 
times and in the proportions necessary to meet the requirements of 
furnace operations. Delivery of these commodities on storage tracks, 
or at other convenient points within or adjacent to the plant is 
apparently satisfactory to the industries. Switching cars from such 
points of delivery to the furnace is a service which the industries gen¬ 
erally prefer to perform with their own power and at their own con¬ 
venience. In our report in the Industrial Railways Case, 20 1. C. C.. 
212, we said at p. 224: 

The successful operation of a blast furnace requires a continuous 
movement of ore, coke and limestone, to be ready at the precise time 
and in the proper proportion to meet the requirements of the fur¬ 
naces. The absolute necessity of this regularity of service at the 
furnace is repeatedly referred to on the record. * * * In many 

cases the tracks on which these deliveries of coke, ore and limestone 
into the furnace bins are made are elevated on trestles adjoining the 
furnaces. 


In this proceeding tho principal witness for complainant testified 
that it is necessary at all times to keep the blast furnaces fully sup¬ 
plied with ore, coke, and limestone; that car movements must be 
regular and made to meet the lequirements of the furnaces rather 
than those of transportation; and that, owing to the limited capacity 
of the trestle tracks at the furnace bins, three or four spottings a day 
are necessary. 

V 


In the case of the Lackawanna Steel Company the absorptions 
paid by defendant carriers to the South Buffalo cover the spotting 
of all cars except coal, coke, and limestone. As said above, cars 
of coal, coke and limestone are placed on storage tracks designated 
by the steel company and from there are moved by or at the ex¬ 
pense of the steel company at its own convenience. 

This record makes plain that the delivery of materials at its blast 
furnaces by the trunk lines is not in fact desired by complainant; 
that all that here may reasonably be required of the trunk lines is 
the placement of cars on storage tracks, or at other convenient points 
within or adjacent to the plant; and that movement from such point 
of placement to the furnaces or other points of consumption is a plant 
service which, in the absence of discrimination, the trunk lines are 
under no obligation to perform. 

(ounsel for defendants dwell upon the limitations of the obliga¬ 
tions of carriers in the delivery and receipt of freight to and from 
industries. They urge that defendants have performed their full 
duty to complainant at both of its plants during the entire period 
covered bv the complaint, in that they delivered and received cars 
at the interchange points selected by complainant itself. 
52 We must determine whether defendants have subjected com¬ 
plainant to undue prejudice and disadvantage bv making 
allowances for spotting sendee performed by or for certain of com¬ 
plainant’s competitors at Buffalo and refusing to make an allowance 
to complainant for performing the same sendee under substantially 
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similar circumstances and conditions. In the Westport Stone Com¬ 
pany and Big Four Stone Company Case, 38 I. C. C., 310, we said: 

As a general proposition, it may be said that a common-carrier 
railroad is under no obligation to haul ears at its own cost beyond 
its own rails. This statement, however, is subject to qualification. 
When a carrier adds to the line-haul rate a charge for the movement 
of ears incident to the receipt and delivery of carload freight at one 
industry, while treating a like service at other similarly circum¬ 
stanced industries as covered hv the line-haul rate, it creates an 
unjust discrimination. 

It i< reasonably clear that the circumstances and conditions sur¬ 
rounding the receipt and delivery of freight at the various iron and 
>1 (*cl mills in the Buffalo rate district are not sufficiently different to 
justify or explain the different practices of the carriers. The dis¬ 
criminatory treatment to which complainant has been subjected is 
plainly condemned hv the act. 

I'pon the record before us we find no violation of Section 1 of 
the act. hut we are of opinion and find that the practice of the de¬ 
fendants to spot cars or to make an allowance for spotting cars 
for or at tic* plant of the Lackawanna Stool Company, the Buf¬ 
falo 1’nion Furnace Company, and the Wickwire Steel Company, 
complainant's competitors in the Buffalo rate district, while re¬ 
fusing to spot ears or to make an allowance therefor at the plants 
of complainant in said district, has been, is. and for the future will 
he. unduly prejudicial to complainant in violation of Section 3 of 
the act. 

The burden of proof to establish the fact and amount of damage 
due to unjust discrimination or undue prejudice as the proximate 
cause is upon the complainant. Benna. R. R. Co. v. International 
Coal Co.. *230 C. S.. 184. The only damage alleged by complainant 
is loss of profits. The record -hows that during the early part of 
1017 the prices of all commodities sold by complainant and its com¬ 
petitors wen* abnormally high; that the government fixed maximum 
prices for pig iron and most articles of steel on business hooked after 
September *24. 1017. which, however, did not eliminate all com¬ 
petition: and that there was a large demand for all pig iron, the 
principal commodity sold, that could be produced. The evidence 
shows that complainant's competitors in the Buffalo district were 
not able to and did not control the buying or selling markets. On 
the contrary, complainant's witnesses testified that in fixing selling 
prices complainant considered all overhead expenses, including the 
interchange service at its plant; that it sometimes made the market 
and probablv undersold its competitors; and that one of its com¬ 
petitors at times had to scale its prices in order to meet those of 
complainant. 

o3 We are of opinion and find that the complainant has not 

shown that its profits would have keen any greater had the 
existing discrimination and prejudice been removed, or that it has 
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suffered any damage of which such discrimination and prejudice 
are the proximate cause. 

By appropriate order the defendant carriers will 1 e required to 
remove the undue prejudice here found to exist. 

Schedule B. 

Order. 

At a Session, of the Interstate Commerce Commission, Division 1, 
held at its office in Washington, D. C., on the 7th dav of June, 
A. I). 1920. 


Doxxer Steel Company, Incorporated, 


v. 


The Delaware, Lackawanna & Western Railroad Company; 
Krie Railroad Company; South Buffalo Railway Company; The 
New York Central Railroad Company; Lehigh Valiev Railroad 
Company; Buffalo, Rochester it Pittsburgh Railway Company; 
The New York, Chicago & St. Louis Railroad Company; (hand 
Trunk Railway Company of Canada; The Michigan Central Rail¬ 
road Company; The Pennsylvania Railroad Company; Pore Mar¬ 
quette Railway Company; Wabash Railroad Company; Vest 
Shore Railroad Company (The New York Central Railroad Com¬ 
pany, lessee), and John Barton Payne, Director General of Rail¬ 
roads, as Agent. 

This case being at issue upon complaint, amended complaint, and 
answers on tile, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things involved 
having been had, and said Division having, on the date hereof, 
made and tiled a report containing its findings of fact and con¬ 
clusions thereon, which said report is hereby referred to and made 
a part hereof, and said Division having found in said report that it 
is and for the future will he unduly prejudicial for the above-named 
defendants to spot cars or to make an allowance for spotting cars 
for or at the plants of the Lackawanna Steel Company, the Buffalo 
Lnion Furnace Company, and the Wickwire Steel Company, in 
the Buffalo, N. Y., rate district, while refusing to spot cars or to 
make an allowance for spotting cars for or at the plants of the com¬ 
plainant in said district: 

It is ordered, That the above-named defendant carriers, according 
as they participate in the traffic here involved, be. and they are 
hereby, notified and required to cease and desist on or before October 
9. 1920. from such undue prejudice. 

It is further ordered. That said defendant carriers, according as 
they participate in the traffic here involved he, and they are 
o4 hereby notified and required to establish, on or before Oc¬ 
tober 9, 1920, upon notice to the Interstate Commerce Com- 
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mission and to tlio general public by not less than .°»0 days’ filing 
and jesting in the manner prescribed in Section G of the interstate 
commerce act and to maintain thereafter regulations and practices 
which will prevent and avoid the aforesaid undue prejudice. 

And it is further ordered, That this order shall continue in force 
until further order of the Commission. 

Bv the Commission, Division 1. 

[ seal. I GEORGE B. McGINTY, 

Secretary. 


Hale fit Show Cause. 

Filed Julv o, 10*21. 

* * * * * * * 

Cpon consideration of the petition of the Donner Steel Company, 
Inc., tiled in this cause, it is this nth day of July, A. D. 19*21. 

Ordered, that the respondent, the Interstate Commerce Commis¬ 
sion. show cause in this court on the loth dav of Julv, A. D. 19*21, at 

10 o'clock A. M.. or as soon thereafter as counsel mav he heard, why 

» • 

the prayers of the petition should not he granted; provided that a 
copy of said Petition and of this Order he served upon the respondent 
on or before the loth dav of Julv, A. I). 19*21. 

A. A. HOEHLING, 

Justice. 


(ieacral Demurrer to Petition. 

Filed July 14, 1921. 

* * * * * * * 

The respondent, Interstate Commerce Commission, says that the 
petition is had in substance. 

INTERSTATE COMMERCE COMMIS¬ 
SION, 

By J AMES QUARLES. 

Its J ttorney. 

The matters of law intended to he argued on the above demurrer 
are: 

1. That the Court is without jurisdiction to review the action of 
the respondent touching the matters and things alleged in the pe¬ 
tition. 

*2. Thai, in so far as the writ of mandamus is sought, iho petition 
shows that the respondent did not refuse to exercise the jurisdiction 
vested in it hv law as regards the matters and things com- 
plained of by the j>etitioner against the common carriers 
named in the petition, hut. on the contrary, that respondent 
di<l exercise fully its jurisdiction in the premises, and that in the 
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exercise of said jurisdiction, and for the reasons stated in its report, 
decided the petitioners claim of damages adversely to the petitioner. 

3. That, in so far as the writ of certiorari is sought, the petition 
shows that the respondent, in the matters therein complained of, did 
not assume to act without jurisdiction, nor did it exceed the juris¬ 
diction conferred upon it by law, but, on the contrary, that it acted 
strictly within its said jurisdiction. 

JAMES QUARLES, 

Attorney for Interstate Commerce 

Commission, Respondent. 

Supreme Court of the District of Columbia. 

Tuesday, July 26, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

This cause came on to be heard upon the petition, rule, and de¬ 
murrer to petition, and was argued and submitted. Upon consid¬ 
eration thereof, it is ordered that said demurrer to petition be, and 
it is hereby sustained, and that said ride be, and it is hereby dis¬ 
charged. 


Thursday, January 19th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Refore Judge Hoehling. 

Comes now the petitioner by its attorney of record Mr. Todd, and 
advises the court that it elects to stand upon its petition filed herein, 
to which a demurrer was sustained on the 26th day of July, 1921, 
and thereupon judgment is ordered. 

Wherefore, it is considered and ordered that the Rule to Show 
Cause issued be discharged, that the petition be and hereby is dis¬ 
missed, that respondent go hence without day, be for nothing held 
and recover of petitioner its costs of defense to be taxed by the clerk 
and have execution thereof. 

56 Order for Appeal and Citation. 

Filed January 27, 1922. 

******* 

The Clerk of said Court will enter an appeal to the Court of Ap¬ 
peals and issue citation to the appellee. 

GREGORY & TODD. 

Attorney- for Donner Steel Co., Inc., Appellant. 


6—1303 a 
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In the Supreme Court of the District of Columbia. 

At Law. 

No. (>5834. 

Donner Steel Co., Inc., 
vs. 

The Interstate Commerce Commission. 


The President of the United States to The Interstate Commerce Com¬ 
mission. (I rooting: 


You arc hereby cited and admonished to I e and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, underand as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia. on the 27" dav of January. 1922, wherein Donner Steel Co., Inc., 
is Appellant, and you are Appellee, to show cause, if any there be. 
why the judgment rendered against the said Appellant, should not 
he corrected, and why speedy justice should not he done to the 
parties in that behalf. 


Witness the Honorable Walter 1. McCov. Chief Justice of the 

Supreme Court of the District of Columbia, this 27 day of January 

in the vear of our Lord one thousand nine hundred and twentv-two. 
* » 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACII. 

Clerk. 

ALE. G. BUHRMAN, 

Asst. Clerk. 


Service of the above citation accepted this 27th dav of Jany., 1922. 

P. J. FARRELL, 
Attorney for Appellee. 


7)7 [Endorsed:] No. 07)834. Law. Equity. Donner Steel 

Co. vs. Interstate Commerce. Citation. Issued Janv. 27, 

1922. Served cop- of the within citation on-, -. - 

-. Marshal. Gregory & Todd, Attorney- for Appellant. 


Memoranda. 


January 27, 1922.—Undertaking for costs on appeal fixed at 
$100. or. in lieu thereof, a cash deposit of $50. 

$7)0 deposited in lieu of undertaking on appeal. 
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Assignment of Errors. 

Filed February 10, 1922. 

******* 

Now comes the petitioner, Donner Steel Co., Inc., and, having 
appealed to the Court of Appeals, makes and files this its assignment 
of errors to be urged by it in the Court of Appeals. 

(1) The Court erred in entering the judgment. 

(2) The Court erred in sustaining the demurrer to the petition. 

(3) The Court erred in discharging the Rule to Show Cause. 

(4) The Court erred in dismissing the petition. 

GREGORY & TODD, 
Attorneys for Petitioner-Appellant. 

Service accepted. 

P. J. FARRELL, 

Attorney for Respondent-Appellee. 

Designation of Record. 

Filed February 10, 1922. 


The Clerk of the Court will please prepare and certify the record 
in the above entitled cause on appeal to the Court of Appeals of the 
District of Columbia, and include therein the following: 

(1) Petition and Schedules A and B. 

(2) Rule to Show Cause. 

(3) Demurrer. 

(4) Judgment. 

(5) Order for Appeal and Citation. 

(0) Memorandum fixing Bond on Appeal. 

(7) Deposit of $50 in lieu of Bond. 

(8) Assignment of Errors. 

(9) This Designation. 

GREGORY & TODD. 
Attorneys for Petitioner-Appellant. 

58 Receipt of copy of this designation acknowledged this Pith 

dav of Febv., 1922. 

P. J. FARRELL. 
Attorney for Respondent-Appellee. 

Supreme Court of the District of Columbia. 


United States of America, 

District of Colombia, ss: 

I. Morgan H.* Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
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40, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 05884 at Law, wherein Donner 
Steel Co., Inc., is Petitioner and The Interstate Commerce Commis¬ 
sion is Respondent, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of February, 1922. 

[Seal Supreme Court of the District of Columbia. | 


MORGAN II. BEACH. 

Clerk. 


L. M. G./E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8780. Donner Steel Co., Inc.. Appellant, vs. Interstate Commerce 
Commission. Court of Appeals. District of Columbia. Filed Feb. 
2<S. 1922. Henry W. Hodges, clerk. 

• >9 Stipulation. 

Filed March 10. 1925. 


It is hereby stipulated and agreed between counsel for the parties 
hereto that the printed record in the case of Donner Steel Co., Inc. 
v. Interstate Commerce Commission, being No. 8780 in the Court 
of Appeals of the District of Columbia, and which was referred to 
by counsel for the respondent on the trial of this case, may he filed 
in this cause .as an exhibit and become a part of the record herein. 

C. CARROLL TODD, 
Attorney for Petitioner. 

1\ J. FARRELL, 

Attorney for llespondent. 

00 Supreme Court of the District of Columbia. 

Friday, February 0th, 1925. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 


Upon consideration of the motion respondent filed herein to dis¬ 
miss the petition in this cause, it is ordered that said motion be, and 
the same is hereby granted, and said petition is hereby dismissed, and 
rule discharged at costs of petitioner. 
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61 Memorandum. 

Filed February 28, 1925. 

This case came before me on a motion to dismiss the petition for 
a writ of certiorari. The first ground of the motion was that the 
petition did not show facts entitling the petitioner to the relief 
prayed. The second ground was that the subject matters of the 
complaint are res ad judicata. The third and fourth grounds were 
that the court is without jurisdiction. 

My opinion was that the matters of complaint were not strictly 
res ad judicata, because the ruling of the Interstate Commerce Com¬ 
mission, which is the subject matter of controversy in the former 
case decided by the Court of Appeals of the District of Columbia, 
was reheard by the Interstate Commerce Commission, and it is the 
ruling on this rehearing which is the subject matter of the present 
action. 

However, the petition in the former ease prayed for a writ of 
mandamus or in the alternative for a writ of certiorari. It is true 
that the only question discussed in the opinion of the Court of 
Appeals was the right of the petitioner to the writ of mandamus, 
hut the other question was before that Court and the Court directed 
the petition to be dismissed. In view of this, 1 do not think that 
the lower court can act upon the assumption that the Court of Ap¬ 
peals did not consider the propriety of issuing the writ of certiorari, 
and therefore I sustain the motion to dismiss upon that ground. 

It is therefore unnecessary to rule upon the other grounds of the 
motion to dismiss. 

I stated at the hearing that I would file a memorandum stating the 
grounds of my decision, and I am now doing so. 

JENNINGS BAILEY, 

Justice. 


62 Supreme Court of the District of Columbia. 

Monday, March 2d, 1925. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 

★ * * * * * * 

Comes now the petitioner by its Attorneys of record and in open 
Court notes an appeal to the Court of Appeals from the order en¬ 
tered herein February 2d, 1925, dismissing the petition and dis¬ 
charging rule; whereupon, on motion, the maximum of an under¬ 
taking for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100.00), with leave to deposit with the Clerk of 
the Court the sum of Fifty dollars ($50.00), in lieu thereof. 
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Memorandum. 

March 2. 192").—$50 deposited in lieu of appeal bond. 

03 Alignment of Errorx. 

Filed March 0, 192.*). 

Now comes the petitioner, Donner Steel Co., Inc., and, having 
appealed to the Court of Appeals, makes and files this its assign¬ 
ment of errors to he urged by it in the Court of Appeals. 

( 1 ) The Court erred in sustaining respondent's motion to dis¬ 
miss tho petition. 

(2) 'Phe Court erred in dismissing the petition. 

(3) The Court erred in discharging the rule to show cause. 

( 1) The Court erred in not issuing the writ of certiorari as prayed 
in the petition. 

(5) The Court erred in entering the judgment. 

0. CARROLL TODD, 

Attorneys for Petitioner-Appellant. 

Service accepted. 

R. C. CURRY, 

Attorney for Rexjmndent-A ppellee. 


t>l Designation of Record. 

Filed March 0, 1925. 

******* 

The Clerk of the Court will please prepare and certify the record 
in the above entitled cause on appeal to the Court of Appeals of 
the District of Columbia, and include therein the following: 

(1) Petition and Schedules A, B, and C. 

(2) Rule to show Cause. 

(3) Motion to Dismiss Petition. 

(3 1 2 3 4 5 * 7 * 9 10 / o) Respondent's Exhibit 1, and stipulation. 

(4) Judgment Dismissing Petition and Discharging Rule to Show 
Cause. 

(5) Memorandum Opinion of Justice Bailey. 

(0) Notation of Appeal to Court of Appeals. 

(7) Memorandum Fixing Bond on Appeal. 

(vS) Deposit of $50 in lieu of Bond. 

(9) ) Assignment of Errors. 

(10) This Designation. 

G. CARROLL TODD. 
Attorney for Petitioner-Appellant. 


DONNER STEEL CO., ISC., VS. INTERSTATE COM. COM. 47 


Receipt of copy of this designation acknowledged this 6th day of 
March, 1925. 


R. G. CURRY, 

Attorney for Respondent-Appellee. 


65 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia hereby certify the foregoing pages numbered from 1 
to 64 both inclusive to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript in cause No. 69673 at Law wherein Donner 
Steel Co. Inc. is Petitioner and The Interstate Commerce Commis¬ 
sion is Respondent as the same remains upon the files and of record 
in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of W ashington in said District 
this 13th day of March, 1925. 


fSeal Supreme Court of the District of Columbia.] 


E\V. 


MORGAN II. BEACII, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4303. Donner Steel Co., Inc., appellant, vs. The Interstate Com¬ 
merce Commission. Court of Appeals, District of Columbia. Filed 
Mar. 16, 1925. Henry W T . Hodges, clerk. 
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of the District of Columbia. 


Donner Steel Co., Inc., 

Appellant, 


vs. 


The Interstate 
Commission, 


Commerce 

Appellee. 


No. 4303. 

No. 15, Spe¬ 
cial Calendar. 


Statement. 

This is an appeal from an order of the Su¬ 
preme Court of the District of Columbia, entered 
February 6, 1925, dismissing the petition of the 
appellant for a writ of certiorari to review a de¬ 
cision of the Interstate Commerce Commission, 
appellee. The decision of the Commission sought 
to be reviewed denied to the appellant an award 
of damages for violations of the Commerce Act 
which the Commission found to have been com¬ 
mitted by certain railroad companies, in a pro¬ 
ceeding brought by this appellant before the Com¬ 
mission against the carriers. 

The case presents squarely the question 
whether, when the Interstate Commerce Com¬ 
mission commits an error of law in rendering a 
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decision which denies to a complainant damages 
suffered from violations of the Commerce Act, 
which violations the Commission has decided to 
have occurred, that error of law is within the 
judicial review of any court. 

If the Commission had awarded damages to the 
appellant the railroads would have had a judicial 
review of the decision because by failing to pay 
the damages awarded they would have compelled 
the appellant to sue in court to recover them, 
where the liability would have been litigated 
anew, with the decision of the Commission prima 
facie evidence of the damage. 

If the order were a so-called affirmative order 
commanding the railroads to perform some duty 
or otherwise awarding affirmative relief, a suit 
might have been brought to set aside or correct 
it. Hut an order denying an award of damages 
is held by the courts to be a negative order not 
subject to this remedy. 

There is no appeal of any kind available to the 
appellant. And this court upon a former appeal 
has held that mandamus is not a proper remedy 
in this case, but has suggested that relief must 
be obtained by appellate proceedings. (Dormer 
Steel Co., Inc. vs. The Interstate Commerce Com¬ 
mission, 285 Fed. Reporter, 955). 

The Commission appellee asserts that because 
its decision denies an award of damages and is a 
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negative order, it cannot be reviewed by any 
court, however erroneous as a matter of law. 


Facts. 

By its decision rendered June 7, 1920 (57 1. C. 
C. 745), the Interstate Commerce Commission, 
upon the complaint of the Donner Steel Company, 
this appellant, against certain railroad com¬ 
panies, found as follows: 

“That the practice of the defendants to 
spot cars or to make an allowance for spot 
ting cars for or at the plants of the Lacka¬ 
wanna Steel Company, the Buffalo Union 
Furnace Company and the Wick wire Steel 
Company, complainants competitors in the 
Buffalo rate district, while refusing to spot 
cars or to make an allowance therefor at the 
plants of complainant in said district has 
been, is, and for the future will be, unduly 
prejudicial to complainant, in violation of 
Section 3 of the Act (to regulate commerce).” 
(Rec. p. 15, f. 23). 

The Commission in its report further found: 

“The record shows that at many furnaces 
and steel mills with which the Donner Com¬ 
pany is in competition, the defendant trunk 
lines perform spotting service, or pay the in¬ 
dustry for doing it. These competing plants 
are located in the Pittsburgh, Chenango and 
Mahoning Valley districts in Pennsylvania; 
at Youngstown and Cleveland, Ohio; at other 
points in Ohio and Pennsylvania; and at 
Buffalo. The natural markets for the Buf¬ 
falo and North Tonawanda plants (of the 
Donner company) are in Pennsylvania, New 



4 


York, New Jersey ami New England, to 
which the rates from Buffalo are lower than 
from most of these competitive plants; and 
the most direct competition met by the Don- 
ner company is with the blast furnaces and 
steel mills in the Buffalo district. All iron 
and steel plants in the Buffalo rate district 
are on an exact parity with respect to freight 
rate, inbound as well as outbound. ComjKit- 
itors of complainant in the Buffalo rate dis¬ 
trict are the Buffalo Union Furnace Com¬ 
pany, Wick wire Steel Company, Lackawanna 
Steel Company, and the Rogers-Brown Com¬ 
pany." (Rec. pp. 11-12, f. 18). 

The Commission, however, refused to aw^ r d *o 
the complainant any damages because of the dis¬ 
crimination upon the 1 alleged ground that no dam¬ 
ages had I een proven and upon this phase of the 
case the opinion was as follows: 

“The only damage alleged by complainant 
is 1(kss of profits. The record shows that dur¬ 
ing the early pait of 1917 the prices of all 
commodities sold by complainant and its 
competitors were abnormally high; that the 
government fixed maximum prices for pig 
iron and most articles of steel on business 
booked after September 24, 1917, which, how¬ 
ever did not eliminate all competition; and 
that there was a large demand for all pig 
iron, tin' principal commodity sold, that could 
be produced. The evidence shows that com¬ 
plainant’s competitors in the Buffalo district 
were not able to and did not control the buy¬ 
ing or selling markets. On the contrary, 
complainant’s witnesses testified that in fix¬ 
ing selling prices complainant considered all 
overhead expenses, including the interchange 
service at its plant; that it sometimes made 


the market and probably undersold its com¬ 
petitors; and that one of its competitors at 
times had to scale its prices in order to meet 
those of complainant. 

We are of opinion and find that the com¬ 
plainant has not shown that its profits would 
have been any greater had the existing dis¬ 
crimination and prejudice been removed, or 
that it has suffered any damage of which 
such discrimination and prejudice are the 
proximate cause.’’ (Rec. p. 15, f. 24). 

• An order was made requiring the defendant 
carrier to cease from the undue prejudice and dis¬ 
crimination against this appellant and to estab¬ 
lish regulations which would prevent and avoid 
it. (Rec. f. 16). 

The appellant subsequently petitioned the Su¬ 
preme Court of the District of Columbia to grant 
either a writ of mandamus or a writ of certiorari 
to review the decision of the Commission and se¬ 
cure an award of damages. (Rec. pp. 25-32). The 
petition was dismissed by the Supreme Court for 
lack of jurisdiction upon demurrer filed by the 
Interstate Commerce Commission. (Rec. pp. 40- 
41). 

An appeal was taken from the judgment of the 
Supreme Court of the District of Columbia to this 
Court, and in its decision upon that former ap- 
• peal this Court, while indicating, as we read the 
opinion, (285 Fed. Rep. 955), that the decision of 
the Commission was erroneous, held that the writ 
of mandamus could not be issued to review or 
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control decisions of the Interstate Commerce 
Commission, upon authority of Interstate Com¬ 
merce C( mmlssian rs. United States ex ret. Waste 
Merchants Association , 2h0 V. S. 32, 43 Sup. Cl. 
(). This court in the Waste Merchants case had 
held, prior to the argument of the former appeal 
in this uise, that mandamus would issue against 
the Commission in a case of this kind. Conse¬ 
quently the availability of certiorari was neither 
argued nor specifically passed upon by the Dis¬ 
trict Court or by this Couit, although the petition 
was for either writ in the alternative. 


I pon the strength of the decision and opinion 
of this Court an application for a re-hearing was 
made to the Interstate Commerce Commission, 
which granted a further hearing and received ad¬ 
ditional evidence in the case, hut thereafter on 
October 7, 1324, reaffirmed its previous decision 
(Hoc. ]>]>. 17-22) and refused to make an award 
of damages upon the new case. The Commission 
in its opinion following the re-hearing held: 


“The evidence does not show that the Buf¬ 
falo Union Furnace Company, the Wick wire 
Steel Company, and the Lackawanna Steel 
Company, complainant’s competitors in the 
Buffalo rate district, made or controlled the 
market and that complainant was forced to 
meet prices fixed by them. Nor does it ap¬ 
pear that the maximum prices established bv 
the government were based upon or bore any 
relation to the costs of manufacture of com¬ 
plaint’s an competitiors at Buffalo. The iron 
and steel industry as a whole, including the 
Pittsburgh and Ohio districts, made the mar- 
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ket, and the undue preference accorded to 
complainant’s competitors in and near Buf¬ 
falo is not shown to have had any definite in¬ 
fluence on market conditions. If there had 
been no switching services performed or 
allowances paid to these competitors in the 
Buffalo rate district the record shows that 
complainant’s situation would not have been 
altered. The fact that complainant’s com¬ 
petitors at Buffalo were placed in a more 
favorable position than complainant in and of 
itself does not establish that complainant was 
damaged. 

The proximate cause of complainant’s dam 
age, if any, has not been shown to be the re¬ 
sult of the undue preference of complainant’s 
competitors at Buffalo. The most important 
mills in the iron and steel industry are in the 
Pittsburgh and other districts in Pennsyl¬ 
vania and in Ohio. Many of them had the 
benefit of interchange switching arrange¬ 
ments similar to those accorded to com¬ 
plainant’s competitors. These mills were un¬ 
questionably more of a factor in determining 
the prices than the smaller mills at Buffalo. 
But our finding of undue prejudice was di¬ 
rected against the undue preference existing 
in favor of complainant’s competitors in the 
Buffalo rate district, and not throughout the 
iron and steel producing districts generally. 

Upon further consideration we affirm our 
original finding that complainant has not es¬ 
tablished the fact that it has been damaged 
because of the undue prejudice the existence 
of which was found in our original report. 
Reparation is therefore denied.” (Rec. pp. 
21 - 22 ). 

The Commission thus reaffirmed its position 

taken bv the former decision and. seeks to dif- 

w 

ferentiate this case from the case of the Buffalo 
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Cnion Furnace Company, which this Court held 
was an identical case with the present one upon 
the law. 

Having failed to obtain any relief from the 
former ruling of the Commission, this appellant 
applied to the Supreme Court of the District of 
Columbia for a writ of certiorari to review the 
last decision of the Commission. (Roc. pp. 1-9). 
The Commission filed a motion to dismiss upon 
the grounds: 

1. That the petition does not show the petition¬ 
er to be entitled to relief. 

2. That the subject matter of the petition is 
res wfjudicata because of the previous decision of 
the Supreme Court of the District of Columbia 
and of this Court. 

3. That the court is without jurisdiction to 
issue the writ. 

4. That the issuance of the writ would annul a 
negative order made by the Interstate Commerce 
Commission over which the court has no jurisdic¬ 
tion. (Rec. p. 23). 

The case was argued upon the petition and the 
motion to dismiss before Mr. Justice Bailey, and 
the court made its order granting the motion to 
dismiss and dismissing the petition for certiorari. 
(Rec p. 44, f. GO). Mr. Justice Bailey filer! a 
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memorandum in which he held that the subject 
matter of the petition was not res ad judicata be¬ 
cause of the former proceedings. (Rec. p. 45). 
From this decision of the Supreme Court of the 
District of Columbia the Donner Company has 
appealed to this Court. 

The additional proof adduced upon the rehear¬ 
ing it is conceded shows among other tilings that 
the result of the unlawful discrimination practic¬ 
es 1 by the carriers was to compel this appellant to 
bear a cost of production from which its compet¬ 
itors were free; that regardless of prices at 
which this appellant sold its products, it at all 
times lost, because of the failure of the carriers 
to perform its spotting service or pay it the cost 
thereof, the amount which represented the cost 
to the appellant of performing the service for it 
self; that during a large part of the period cover¬ 
ed by the complaint and amendments thereof, the 
prices of commodities sold by this appellant and 
its competitors were fixed by the United States 
Government and all producers sold at the 
maximum price, and at other times such prices 
were fixed by competition, by the law of supply 
and demand, and market conditions; that the ap¬ 
pellant was compelled to meet the prices thus 
fixed; that the appellant did not and could not fix 
or make market prices; that the fact that the ap¬ 
pellant was compelled to bear its spotting cost did 
not affect its selling prices in any way; that it 
would have received the prices for which it sold 


evemii the railroads had performed the spotting 
service or made an allowance therefor; that dur¬ 
ing one* year covered by the period of the com¬ 
plaint, namely 1919, this appellant operated at a 
net loss of $98,-tHM) and during the other years the 
maximum profit of the appellant amounted on an 
average to only between 8*4 and 9 per cent upon 
its invested capital; that because* of the dis¬ 
crimination the appellant’s loss for 1919, was 
augmented by the cost of the spotting service, 
and its profits for the other years were curtailed 
by a similar amount; and that after the original 
decision bv the Interstate Commerce Commission 
the earners lemoved the discrimination against 
the appellant pursuant to the Order of the Com¬ 
mission by making appellant a spotting allowance 
which is still in effect. The appellant also proved 
the number of cars spotted or switched by it and 
the cost per car for such spotting, during the 
period complained of, and thus established the 
amount of its damages. (Rec. pp. b-7, f. 10). 

The following facts are also established: 

Throughout the period specified by the com¬ 
plaint, the appellant was engaged in manufac¬ 
turing the same products as its competitors; it 
obtained its raw materials from the same sources, 
operated its plants under conditions of labor and 
production similar to those of its competitors, and 
sold its commodities in the same competitive mar¬ 
kets at the same time with its competitors. (Rec. 
p. 4, f. 5). 
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In order to perform this car spotting service 
for itself, appellant was compelled to own and 
operate locomotives, employ train crews, and in 
general provide the necessary equipment. The 
cost to appellant of performing the car spotting 
service for itself amounted to an average of about 
$2.20 per car. (Rec. p. 4, f. 5). 

Appellant never was able to pass on to its cus¬ 
tomers this item of cost of necessary car spotting 
service, which increased the cost of production to 
appellant (Rec. p. 4, f. 6). 

The result of the denial of spotting allowances 
to the appellant when such allowances were paid 
to its competitors was that at all times the appel¬ 
lant had an item of production cost which it was 
compelled to bear, from which its competitors 
were relieved. (Rec. p. 4, f. 6). 

All of the capital stock of the South Buffalo 
Railway Company which served appellant’s plant 
was owned by appellant’s competitor, The Lacka¬ 
wanna Steel Company. The South Buffalo Rail¬ 
way Company participated in the through rate on 
all traffic handled by it to and from appellant’s 
Buffalo plant to the extent of ten cents (l(ty) per 
ton, and in addition performed without charge 
all of the car spotting service within the 
plant of the Lackawanna Company, with the re¬ 
sult that there was a double disadvantage to the 
appellant from the discrimination as to the Lacka¬ 
wanna Company (Rec. p. 13, f. 20; p. 12, f. 19). 
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Argument. 

I. 

The Interstate Commerce Commission in passing upon 
the question of damages performs a judicial function, 
and its decision in that respect is subject to judicial 
review in some manner. 

There is a marked distinction to be observed 
between functions of the Commission which are 
purely administrative in character and others 
which are in essence judicial. 

In the case of Great Non hern Railway Com 
pan if r. Merchants Elevator Company, 259 U. S. 
2S5; 42 Sup. Ct. Rep. 477, 479, the Supreme Court 
held: 

“To determine whether a shipper has in 
the past been wronged by the exaction of an 
unreasonable cm* discriminatory rate is a judi¬ 
cial function.” 

( t >ues;ions of damages ensuing from violations 
of law involve property rights which under our 
system of jurisprudence are not disposed of by 
k administrative bodies without judicial super¬ 

vision. This was emphasized by the Supreme 
Court in Mitchell Coal cC Coke Co. v. Pennsylvania 
Ratirowl Co., 230 U. S. 427; 33 Sup. Ct. Rep. 916, 
921, where the Court laid that decisions of the 
Commission, 

“ * • • so far as they are administra 
five, are conclusive, whether they relate to 
past or present rates, and can he given gen 
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oral and uniform operation, since all shipper* 
who have been or may be affected by the rate * 
can take advantage of the ruling and avail 
themselves of the reparation order. They are 
quasi judicial and only prima facie correct in 
so far as they determine the fact and amount 
of damage,—as to which, since it involves the 
payment of money and taking of property, the 
carrier is, by Sec. 16 of the act, given its day 
in court and the right to a judicial hearing 
(25 Stat. at L. 859, chap. 382, U. S. Compt. 
Stat. Supp. 1911, p. 1303).” 

In the dissenting opinion of Mr. Justice Pitney 
in this case (33 Sup. Ct. Rep. 930, 931) it was said: 

“The opinion in the Mitchell Case recog¬ 
nizes that the orders of the Commission are 
only ‘quasi-judicial and only prima facie cor¬ 
rect in so far as they determine the fact and 
amount of damage—as to which, since it in¬ 
volves the payment of money and taking of 
property, the carrier is by Sec. 16 of the act, 
given its day in court and the right to a judi¬ 
cial hearing (25 Stat. at L. 859, chap. 382, U. 

S. Comp. Stat. Supp., 1911, p. 1303).’ But is 
the shipper not entitled to a judicial hearing? 
Has the Constitution any greater regard for 
the right of a shipper? Conceding, as 1 do, 
that Congress should not, because of the 5th 
Amendment, make the finding of an adminis¬ 
trative body, acting without jury trial, final 
as against the carrier, I submit, with great 
respect, that it gives an unconstitutional 
meaning to the act if we construe it as de¬ 
priving the shipper of his remedy without 
trial by jury.” 

In cases where damages are awarded by the 
Commission a judicial review is provided for the 
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carrier in the Court in which an action is brought 
to enforce the award. But the shipper has prop¬ 
erty rights with respect to damages equivalent to 
those of the carrier and must, therefore, be ac¬ 
corded a similar right to a judicial review of the 
Commission's decisions when damages are re¬ 
fused. 

At common law every inferior tribunal exercis¬ 
ing judicial functions is subject to have its final 
decisions reviewed by some judicial process. 

Stone v. Mayor and Aldermen of New 
York, 25 Wend. 157, 166. 

Davidson v. Whit eh ill, et al., 87 Vermont, 
499, 504. 

Williamson r. Carnan, 1 0. & J. 184 (Md.) 

Lawton v. Commissioners of Cambridge, 
2 Comma. Cas. 178, 182. 

Sullivan v. D. C., 19 App. D. C. 210, 214- 
215. 


II. 

The decision of the Interstate Commerce Commission 
in refusing to award damages is reviewable by cer¬ 
tiorari. 

The common law writ of certiorari represents a 
residuary appellate power inherent in courts in¬ 
vested with common law powers, to supervise and 
review (a) judicial or quasi-judicial decision, (h) 
of inferior courts, boards or bodies, (c) having 
the quality of final judgments, (d) where there is 
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no other method of review and such decisions 
would otherwise be beyond reach of judicial 
scrutiny. 

The Interstate Commerce Commission was re¬ 
quired by law to award to the appellant the full 
amount of the damage sustained by it from the 
violations of the Commerce Act, which the Com¬ 
mission found to have occurred. 

Act to Regulate Commerce, Section 8. 

Meeker v. Lehigh Valley Railroad Com¬ 
pany, 226 U. S. 412; 35 Sup. Ct. Rep. 
328, 335. 

The appellant contends that it has established 
both the fact and the amount of its damages as a 
matter of law, and if this is so the Commission 
has acted in contravention of its jurisdiction and 
in violation of the statute, in refusing to award 
damages, and its decision is legally erroneous on 
the face of the record. 

There is no express provision in the act to regu¬ 
late commerce, as amended, for a judicial review 
in any manner of an order of the Commission in 
refusing to award damages. On the other hand, 
the statute does not negative such a right of re¬ 
view, but Section 22 prescribes that “nothing in 
this Act contained shall in any way abridge or 
alter the remedies now existing at common law or 
by statute, but the provisions of this Act ar*. in 
addition to such remedies.’’ 


If, 


The writ of certiorari has always been used for 
the purpose of reviewing decisions of inferior 
tribunals to prevent a failure of justice. Its func¬ 
tion is to supply the means for the exercise by 
Courts vested with common law jurisdiction of 
the general and inherent supervisory j>ower which 
thev have over all decisions of such inferior 
boards and tribunals. For this reason the scope 
of the remedy is not fixed by precedent but re¬ 
mains elastic. 


An early Fnglish case expressed the function 
of the writ as follows: 

“It is a position beyond contradiction, Hint 
the King's bench in England has jurisdiction, 
and mav award a certiorari, not onlv to in- 
ferior Courts, but to persons invested by the 
legislature with power to decide on the prop¬ 
erty or rights of the citizen, even in cases 
where thev are authorized bv statute finally 

• « V 

to hear and determine. 4 Hawk 144. 

“A certiorari has been held to lie to com¬ 
missioners of sewers. In the case of Car- 
ditfe Bridge, 1 Salk, 14(i, and 1 Lt. Raym, 
580, a certiorari was granted to remove cer¬ 
tain orders of justices of the peace, made 
pursuant to a private act of Parliament, for 
repairing the bridge; and it was there de¬ 
cided, that wherever new jurisdictions are 
erected, be it by private or public act, they are 
subject to the inspection of the King's bench 
by writ of error , certiorari or mandamus. The 
authorities to this point are so numerous and 
uniform, that it cannot be necessary to en¬ 
large. The necessity of a superintending 
power to restrain and correct partialities and 
irregularities which may he committed by in - 
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ferior officers, is so obvious and indispensa¬ 
ble that the courts ought by no means to deny 
themselves a jurisdiction of such salutary in¬ 
fluence.* * 

Lawton v. Commissioners of Cambridge , 

2 Comms. Cas. 178, 182 (1804). 

“The writ of certiorari is one of the extra¬ 
ordinary remedies, and being sucli it is im¬ 
possible to anticipate what exceptional facts 
may arise to call for its use.” 

Degge v. Hitchcock, 220 I\ S. 162; 33 

Sup. Ct. Rep. 639, 641. 

“The power to employ the writ inheres in 
the Supreme Court of the District (of Colum 
bia) as possessing a general common law 
jurisdiction and supervisory control over in¬ 
ferior tribunals analogous to that of the 
King’s Bench.” 

11 art ran ft v. Mull own y, 247 U. S. 293, 38 

Sup. Ct. 518. 

“The procedure is not governed by statute 
but by general principles of the common law.” 

Degge v. Hitchcock , 35 App. I). C. 218, 

226, affirmed 229 U. S. 162,170, 33 Sup. 

Ct. 639. 

In Hartranft v. Mullowny , 247 U. S. 295, 38 
Sup. Ct. 518, (supra), the Supreme Court was 
considering the use of certiorari to review a de¬ 
cision of the Police Court of the District of Co¬ 
lumbia, but held that it lacked jurisdiction to re¬ 
view the case because it was one arising under the 
criminal laws and did not present a final judg¬ 
ment. The principles relating to the writ of cer¬ 
tiorari were discussed at length and its uses thus 
stated (38 Sup. Ct. 520): 
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The writ of certiorari has always been used for 
the purpose of reviewing decisions of inferior 
tribunals to prevent a failure of justice. Its func¬ 
tion is to supply the means for the exercise by 
Courts vested with common law jurisdiction of 
the general and inherent supervisory [>ower which 
thev have over all decisions of such inferior 
hoards and tribunals. For this reason the scope 
of the remedy is not fixed by precedent but re¬ 
mains elastic. 

An early English case expressed the function 
of the writ as follows: 

“It is a position beyond contradiction, Mint 
the King’s bench in England has jurisdiction, 
and mav award a certiorari, not only to in- 
ferior Courts, hut to persons invested by the 
legislature with power to decide on the prop¬ 
erty or rights of the citizen, even in cases 
where thev are authorized bv statute finally 

• V «r 

to hear and determine. 4 Hawk 144. 

“A certiorari has been held to lie to com¬ 
missioners of sewers. In the case of Car- 
diffe Bridge, 1 Salk, 146, and 1 Lt. Raym, 
.")80, a certiorari was granted to remove cer¬ 
tain orders of justices of the peace, made 
pursuant to a private act of Parliament, for 
repairing the bridge; and it was there de¬ 
cided, that wherever new jurisdictions are 
erected, be it by private or public act , they are 
subject to the inspection of the King's bench 
by writ of error , certiorari or mandamus. The 
authorities to this point are so numerous and 
uniform, that it cannot be necessary to en¬ 
large. The necessity of a superintending 
power to restrain and correct partialities and 
irregularities which may be committed by in- 
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ferior officers, is so obvious and indispensa¬ 
ble that the courts ought bg no means to deny 
themselves a jurisdiction of such salutary in¬ 
fluence.” 

Land on v. Commissioners of Cambridge , 

2 Comms. Cas. 178, 182 (1804). 

“The writ of certiorari is one of the extra¬ 
ordinary remedies, and being such it is im¬ 
possible to anticipate what exceptional facts 
may arise to call for its use.” 

Degge v. Hitchcock , 220 U. S. 162; 33 

Sup. Ct. Rep. 639, 641. 

“The power to employ the writ inheres in 
the Supreme Court of the District (of Colum 
bia) as possessing a general common law 
jurisdiction and supervisory control over in¬ 
ferior tribunals analogous to that of the 
King’s Bench.” 

Hart ran ft v. Mullowny, 247 U. S. 295, 38 

Sup. Ct. 518. 

“The procedure is not governed by statute 
but by general principles of the common law.” 

Degge v. Hitchcock , 35 App. D. C. 218, 

226, affirmed 229 IT. S. 162,170, 33 Sup. 

Ct. 639. 


In Hart ran ft v. Mullowny , 247 U. S. 295, 38 
Sup. Ct. 518, (supra), the Supreme Court was 
considering the use of certiorari to review a de¬ 
cision of the Police Court of the District of Co¬ 
lumbia, but held that it lacked jurisdiction to re¬ 
view the case because it was one arising under the 
criminal laws and did not present a final judg¬ 
ment. The principles relating to the writ of cer¬ 
tiorari were discussed at length and its uses thus 
stated (38 Sup. Ct. 520): 
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“At the common law certiorari was one of 
the prerogative or discretionary writs by 
which the Court of King’s Bench exercised 
its supervisory authority over inferior tri¬ 
bunals, and it was employed in three classes 
of eases, among others, viz: (1) To bring up 
an indictment or presentment before trial in 
order to pass upon its validity, to take cog¬ 
nizance of special matters, bearing upon it 
or to assure an impartial trial; if the accused 
was in custody, it was usual to employ a 
habeas corpus as a companion writ; (2) as a 
quasi writ of error to review judgments of 
inferior courts of civil or of criminal juris¬ 
diction , especially those proceeding other/rise 
than according to the course of the common 
law and therefore not subject to review by 
the ordinary writ of error; and (3) as an 
auxiliarv writ in aid of a writ of error, to 
bring up out-branches of the record or other 
matters omitted from the return.” 

In United States r. Young, 94 l T . S. 258, the Su¬ 
preme Court defined the uses of certiorari as fol¬ 
lows : 

“At common law the writ of certiorari is 
used for two purposes; 1. As an appellate 
proceeding from the re-examination of some 
action of an inferior tribunal; and, 2, as auxil¬ 
iary process to enable a Court to obtain fur¬ 
ther information in respect to some matter 
already before it for adjudication.” 

Degge v. Hitchcock, 229 U. S. 162, 33 Sup. Ct. 
639, (supra), is a recent leading case. There the 
Court discussed generally the use of the writ, but 
decided that it cannot be used to review a deci¬ 
sion of the Postmaster General, as the order in- 



volved was not a judicial decision but an adniiais 
trative order from which relief could be obtained 
by an action in equity. The Court wrote: 

“In ancient times it was used to compel the 
production of a record for use as evi¬ 
dence; more often to supplement a defective 
record in an appellate court, and later, to re¬ 
move, before judgment,—Harris v. Barber, 
129 U. S. 369, 32 L. ed. 699, 9 Sup. Ct Rep. 
314,—a record from a court without jurisdic¬ 
tion, and with a view of preventing error 
rather than of correcting it. When, later 
still, its scope was enlarged so as to make it 
serve the office of a writ of error , certiorari 
was granted only in those instances in which 
the inferior tribunal had acted without juris¬ 
diction, or in disregard of statutory provi¬ 
sions. But in those cases the writ ran to 
boards (Heaves v. Ainsworth, 219 U. S. 297, 
55 L. ed. 226, 31 Sup. Ct. Rep. 230), officers, 
tribunals, and inferior judicatures, whose 
findings and decisions, even though erron¬ 
eous, had the quality of a final judgment, and 
there being no right of appeal or other meth¬ 
od of review, the extraordinary writ of cer¬ 
tiorari was resorted to from necessity to af¬ 
ford a remedy where there would otherwise 
have been a denial of justice. But in all those 
cases it ran from court to court,—including 
boards, officers, or tribunals having a limited 
statutory jurisdiction, but whose judgments 
would be conclusive unless set aside.” 

In the case of Re Chetwood, 165 U. S. 443, 462, 
it was held that certiorari was a proper remedy 
to review a contempt order. It was said in that 
case: 

“Although this writ has not been issued 
as fully by this Court as by the Court of 
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Queen’s Bench in England, and prior to the 
Act of March 3,1891, C. 517, 26 Stat. 826, had 
been ordinarily used as an Auxiliary process 
merely, yet, whenever the circumstances im¬ 
peratively demand that form of interposition 
the writ may be allowed as at common law, 
to correct excesses of jurisdiction and in fur¬ 
therance of justice. Tidds Prac. # 398; Bacon 
Ah. Certiorari. 

“Judgments in proceedings in contempt 
are not reviewable here on appeal or error. 
Hayes v. Fisher, 102 U. S. 121; In re Debs, 
158 C. S. 564, 573, 159 U. S. 251; but they may 
hr reached by certiorari in the absence of any 
other remedy. 

“The writ of certiorari will be allowed to 
bring up the record so that the order ad¬ 
judging (diet wood and his counsel in con¬ 
tempt—may be reviewed and annulled.” 

Other authorities for the issue of the writ in 
this case are: 

Ewiny c. St. Louis, 72 Wall, 413. 

Wood v. District of Columbia , 6 Mackay, 
142, 154. 

Bates r. Dishict of Columbia , 1 Mac. 
Arthur (D. C.) 433, 450. 


The writ of certiorari stands in the same re¬ 
lation to the judicial or quasi-judicial decisions of 
inferior tribunals or bodies exercising judicial 
functions, whose proceedings are not according to 
the course of the common law, as the writ of error 
does to decisions of courts of record. It reviews 
errors of law appearing on the record. 

Daridson r. Whitehill, et al ., 87 Vermont. 

499; 508-509. 
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Stone v . Mayor and Alderman of New 
York, 25 Wend. 157, 166-170. 

Mo re wood v. Hollister, 6 N. Y. 309. 
Tidd f s Practice, 787. 

Degrje r. Hitchcock, 229 U. S. 162, 33, 
Sup. Ct. 639 (supra). 

The common law writ of error of which the 
writ of certiorari is the equivalent ran as follows: 

“We being willing that the error, if any 
there be, should in due manner l>e corrected, 
and full and speedy justice done to the par¬ 
ties aforesaid in this behalf, do command you, 
that if judgment be thereupon given, then you 
do distinctly and openly send to us, under 
your seal, the record and process aforesaid, 
with all things touching the same, and this 
writ that the record and process aforesaid 
being inspected, we may cause to be further 
done thereupon, for correcting that error, 
what of right and according to the law and 
custom of England, ought to be done. ” 
Tidd, p. 1068. 

The scope of the review on writ of error was 
stated in the case of Suydam v. Williamson, 20 
How. (U. S.) 427. On page 433 of that case the 
Court held: 

“The operation of the writ of error ad¬ 
dresses itself to the record as an entirety, 
and not to any separate portion of it as dis¬ 
tinct from the residue; and when the cause is 
removed into the Appellate Court, any error 
apparent in any part of the record is within 
the revisory power of such tribunal.’’ 

And again at page 437: 

“A writ of error is an original writ, and 
lies only when a party is aggrieved by some 



error in the foundation, proceedings, judg¬ 
ment, or execution, of a suit in a court of 
record, and is defined to he a commission, by 
which the judges of one court are authorized 
to examine a record upon which a judgment 
was given in another court, and, on such ex¬ 
amination, to affirm or reverse; and it was ex¬ 
pressly held by this court, in Cohens v. Vir¬ 
ginia, (6 When. 110), that the writ of error 
operated upon the record, and that its effect, 
under the judiciary act, was to bring it into 
this court, and submit it to a re-examination; 
and it is also laid down bv the best writers 
on pleading, that nothing will be error in law 
that does not appear on tlie face of the record 
for matters not so appearing are not suppos¬ 
ed to have entered into the consideration of 
the judges.” (Steph. on Plea. 121). 

While there are cases wlrcb seem to hold that 
the rse of this reniedv is confined to reviewing 
jurisdictional questions, this is not a general rule, 
since the writ performs the same office as a writ 
of error. The rule restricting certiorari to ques¬ 
tions of jurisdiction, relates to cases where there 
is a remedy by appeal or where the writ is sought 
before final judgment. 

Harris r. Barber, 129 U. S. 366. 

Gaither r. Watkins, 66 Md. 576, 580. 


The ultimate purpose of this method of review 
is to prevent injustice and to reach situations 
which cannot otherwise Ik* remedied. 


This case is not in any respect similar to that 
of Detroit dt T. S. L. R. Co. v. Interstate Commerce 
Commission , 277 Fed. Rep. 535, wherein this 
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Tourt refused a writ of certiorari to renew a de¬ 
cision of the Commission on a matter arising un¬ 
der the statute for compensating railroads under 
Government control during the war, for three 
reasons, namely: 

1. It would have been necessarv in that case 
before the writ could issue for the court to decide 
a question then being litigated in a suit in another 
court in which, if the plaintiff were successful, its 
right to relief would be established. There was 
consequently another remedy in that case. 

2. The decision of the Commission was not 
final, but was subject to review by the Court of 
Claims. 

3. The act complained of was held to be an 
administrative act, whereas we have shown in 
Point I that the decision now before this Court is 
judicial. 

Any one of these three grounds would defeat 

the review bv certiorari under all the authorities. 
* 

Nor do the decisions in Degge v. Hitchcock, 229 
U. S. 162 and Mickadiet v. Payne, 269 Fed. 194, 
affirmed in 258 U. S. 609, holding that certiorari 
will not lie to review an administrative order of 
an executive officer, bear adversely upon the ap¬ 
pellant’s case. 

While the Interstate Commerce Commission has 
been called an administrative body, it exercises 


and exercised in this ease a judicial function. And 
if is the character of the act to he reviewed and 
not the nature of the body or hoard which deter¬ 
mines whether certiorari will issue. 

Davidson r. Whit eh ill, et al.,8i Vermont, 
499, 504 (supra). 


The decision here complained of being judicial 
under tin* decisions of the United States Supreme 
Court, is reviewable bv certiorari. 

in. 


The Commission erred as a matter of law in inter 
preting the rule of damage applicable to this case. 


This Court upon the former appeal in the man¬ 
damus proceeding (Donncr Steel Co. v. Interstate 
Commerce Commission, 285 Fed. Rep. 955, 957- 
958), while deciding that mandamus could not 
issue, expressed the following opinion on the 
merits of the case, holding in effect, as we read 
the opinion, that tin* decision of the Commission 
is erroneous: 

“1. On the question of damages, the Com¬ 
mission found, among other things, as fol¬ 
lows : 

‘The only damage alleged hv complainant 
is loss of profits. * * * We are of opinion, and 
find, that the complainant has not shown that 
its profits would have been any greater, had 
the existing discrimination and prejudice 
been removed, or that it has suffered any 
damage of which such discrimination and 
prejudice are the proximate cause.' 
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This finding seems to be based upon the 
hypothesis that, during the period covered 
by the discrimination complained of, the 
prices of commodities sold by appellant and 
its competitors were abnormally high; that 
there was a large demand for pig iron, the 
principal commodity sold; that appellant’s 
competitors were not able to, and did not, 
control the buying or selling markets; that 
appellant’s witnesses testified that in fixing 
selling prices appellant— 

‘considered all over head expenses, including 
the interchange service at its plant; that it 
sometimes made the market, and possibly un¬ 
dersold its competitors; and that one of its 
competitors at times had to scale its prices in 
order to meet those of complainant.’ 

It is not clear, however, how this could 
operate to equalize profits, since the addi¬ 
tional expense which appellant was compelled 
to sustain, under any circumstances, would 
operate to that extent to reduce its profits. 

It affirmatively appears that appellant had 
no advantage over its competitors in cost of 
raw materials and production of the same 
kind and quality of finished products. The 
cost of the marketable product was the same, 
and it sold its goods in the same market as 
the goods of its competitors were sold. Dis¬ 
crimination resulted from the extra spotting 
charge, increasing to that extent the cost of 
transportation. Tt also appears that appel¬ 
lant was never able to pass this expense on to 
its customers, hence it increased its expenses 
by that amount over the expense incurred by 
its competitors. That this increased expense 
was sustained by appellant is directly de- 
ducible from the Ending of fact, by the Com¬ 
mission, that— 

‘All iron and steel plants in the Buffalo 
rate district are on an exact parity with re¬ 
spect to freight rates, inbound as well a* 
outbound.’ 


It is contended that this estabished a tangi¬ 
ble and measurable item of damage, accord¬ 
ing to the rules of law established by the de¬ 
cisions of tin* Commission. National Malle¬ 
able Castings Co. v. P. & L. E. R. R. Co., 51 
Interst. Com. Com’r. 5.37; Stewart Iron Co. 
v. Pa. Co., 47 Interst. Com. Com’r. R. 512; 
Buffalo Cnion Furnace Co. v. L. S. & M. S. 
Ry. <’o., 44 Interst. Com. Com’r. R., 267. In 
the latter ease , which is in all points analo¬ 
gous to the ease at bar , the Commission found 
as follows: 

‘The Furnace Company was in competition 
with the Lackawanna Steel Company, the 
Cleveland Furnace Company, and many other 
iron manufacturers located in Western 
Pennsylvania and Eastern Ohio. There was 
competition between these manufacturers in 
the purchase of coal, coke, limestone, iron ore, 
and various other materials. Other furnaces 


in the Buffalo Black Rock 
received their raw material 


switching district 
s at the same line- 


haul rate, and the cars consigned to certain of 


these furnaces were spotted by the trunk lines 
or allowances for spotting were made to the 
industrial roads. The transportation charges 
paid by the furnace company were higher 
than those paid by its competitors for a 
service substantially similar in all respects. 
Complainant furnace company and these 
competing furnaces were engaged in manu¬ 
facturing the same kinds of iron, which were 


sold in the same competitive markets. 21 I. 
C. C. 625. It was forced to meet and did meet 


tin* prices at which its competitors sold. Un¬ 
der such circumstances it was impossible to 
add the cost of performing the terminal 
switching to the selling prices of such prod¬ 
ucts. In consequence , complainant was com - 
pelletI to absorb that cost out of its profits. 
It inevitably follows that the complainant 
furnace company suffered a loss in profits. 
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measured by the cost of that interchange 
switching service, aiui we find that it was 
damaged to the extent of such cost/ ” 

The Court said further, on page 958: 

“(3) While it is difficult to understand 
just the theory upon which the Commission, 
in the light of its former decisions, reached 
the conclusion that appellant had not been 
damaged, yet the law reposes in it jurisdic¬ 
tion to pass upon issues of fact, and if evi¬ 
dence has been excluded that should have 
been admitted, or a wrong conclusion of fact 
has been reached and errors of law occur, it 
results from a mistaken judgment which can 
only be reviewed and corrected in a proceed¬ 
ing in error/ 9 

This case takes on its unusual features hy rea- 

son of the novel character of the decision made bv 

* 

the respondent Commission which has undertak¬ 
en to establish as a rule of law, that the appellant, 
although subjected for several years to undue 
prejudice and discrimination, nevertheless suffer¬ 
ed no damage therefrom. This ruling in and of it¬ 
self constitutes an anomaly, is in conflict with 
previous rulings of the Commission in similar 
cases and is thought to be without precedent. 

The Act to Regulate Commerce (Section 3) for¬ 
bade 

“any common carrier to subject any * * * cor¬ 
poration * * • to any undue or unreasonable 
prejudice or disadvantage in any respect 
whatsoever.” 

This language was aimed at something more 
substantial than theoretical or fancied injuries. 
It was aimed to reach wrongs measured in terms 



(if tangible property r’glits, and we respectfully 
submit that it is wholly inconsistent with this sec 
lion of the law to rule that this appellant has been 
for several years subjected to undue prejudice 
and disadvantage, and yet has suffered no dam¬ 
age. Wherein do the prejudice and disadvantage 
lie if no injury has resulted? 


Entirely aside from the novel character of thB 
ruling, the facts found in the opinion of tin* Com 
mission seem to demonstrate the error as a mat 
ter of law. 

The Commission in its original opinion thus 
summarizes the complaint of appellant: 

“By complaint, hied January 17, 1919, as 
amended March 3, 1919, it alleges that the de¬ 
fendants refuse to spot cars within the com¬ 
plainant's plant or to pay complainant for 
the cost of performing such service although 
they do spot cars within the plants of com¬ 
plainant’s competitors or in lieu thereof al 
low to said competitors the cost of such spot¬ 
ting. We are asked to enter an order re 
quiring the defendants to spot cars for com 
plainant by placing within its plants all in 
bound loaded cars at points of unloading and 
all empty cars for outbound shipments at 
loading platforms; or, to pay to complainant 
the reasonable cost of doing this work. Vio¬ 
lations of sections 1, 2 and 3 of the act are 
alleged and reparation is asked for the period 
of two vears prior to the filing of the com 
plaint.”* (Rec. f. 15, p. 10). 

Thus, the issue presented by complainant and 
actually litigated was not favoritism shown its 
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competitors,. liut the wrongful refusal of the car¬ 
riers to furnish appellant with car spotting ser¬ 
vice. The appellant made no claim and offered 
no proof showing that its competitors were re¬ 
ceiving service to which they were not lawfully 
entitled. And the defendant carriers similarly 
confined their proof to the contention of appel¬ 
lant that it was lawfully entitled to this service 
or an allowance therefor. 


The Commission ruled in effect that the appel¬ 
lant was not entitled to damages because it had 
not shown that the allowance received bv its com- 
petitors in ami of itself decreased appellant’s 
profits. But this was not the injury complained 
of. To repeat,—the gravamen of the complaint 
against the carriers was not that they gave an al¬ 
lowance to its competitors, but that the carriers re¬ 
fused either to perform spotting service or to give 
complainant an allowance while at the same time 
rendering such service and paying such allow¬ 
ance to its competitors. On this, the administra¬ 
tive branch of the case, the Commission found 
for the appellant and declared that it had been 
subjected to unlawful and undue discrimination. 
This ruling must have been predicated upon the 
charge of the complaint and the language of the 
statute, i. e., that appellant had suffered in some 
way as a result of the refusal of the carriers to 
give it the same sendee as its competitors. 


Prior decisions of the Commission in cases of 
this kind were in accord with the commonly ac- 
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cepted rules of law and the general rules of law 
are the ones here applicable. As was said by the 
Supreme Court in the case next below cited: 

“Considering’ the multidude of instances in 
which discrimination has been practiced by 
carriers, in ancient and modern times, it is 
remarkable how little is to be found in the de¬ 
cisions and text-books which treats of the ele¬ 
ments and measure of damages in such cases. 
In the absence of any settled rule on the sub¬ 
ject, the new question must be treated on 
general principles.” 

The error into which the Commission fell in 
passing on the question of damages is shown by 
an analysis of its reasoning. After citing the 
case of Pennsylvania II. II. Co. v. International 
Coal Co., (230 r. S. 184), the Commission points 
out that appellant, notwithstanding its handicap, 
was able to meet competition in price, and that its 
competitors who were being paid by the carriers 
for car spotting service were not enabled thereby 
to control prices or markets to the detriment of 
appellant. This reasoning was adapted in part 
from the opinion in the International Coal case 
supra , but in that case the petitioner was com¬ 
plaining of an illegal rebate granted to competi¬ 
tors and sought to recover from the carrier dam¬ 
ages measured onlv bv the arbitrary amount of 
the rebate obtained by its competitors without 
offering any further proof of loss of profits. In 
the instant case appellant complained not of the 
privileges given its competitors, but complained 
because the carriers, in defiance of a duty self- 
imposed upon them, refused -to pay appellant the 
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reasonable cost of necessary car spotting service 
within its plant. The- fact that competitors re¬ 
ceived an allowance for this service was im¬ 
portant only as showing that the carriers by pro¬ 
viding this service or its equivalent for its com¬ 
petitors, recognized and performed a duty rest¬ 
ing upon them. 

Bv paying to the appellant’s competitors the 
cost of tliis servicc voluntarily, the obligation was 
imposed upon the carriers to pay the spotting 
costs of the appellant as definitely as though a 
tariff'‘providing for such payments had been filed. 
This cost is the appellant’s damages. 

That the ruling in Pennsylvania R. R. Co. v. 
Intelnational Coal Company, (supra), has no ap¬ 
plication to a case of unlawful discrimination is 
likewise shown hv the opinion of the court in 
Meeker v. Lehigh Valley- R. R. Co., (236 U. S. 
412), which distinguishes and delimits the doc¬ 
trine in the Coal case. 

The proof of this present case, and the facts 
found by the Commission, instead of showing 
prima facie that appellant suffered no loss of 
profits prima facie shows the contrary. It is 
respectfully submitted that the argument em¬ 
ployed by the Commission rests upon the fal¬ 
lacious assumption that the appellant was com¬ 
plaining of an illegal rebate to competitors,, 
whereas in fact appellant was complaining be¬ 
cause the carriers compelled it to perform at its 
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Tilt se facts, all conceded, demonstrated that ap¬ 
pellant, in substance and effect, paid a greater 
transportation rate than its competitors. Appel¬ 
lant affirmatively established by direct proof that 
appellant was in ver able to pass this item on to its 
customers but the charge was in all cases borne by 
appellant. In every shipment this item therefore 
constituted an increase of manufacturing or trans¬ 
portation cost. In the light of these undisputed 
facts, we submit that upon this one phase of the 
case alone appellant had established a tangible and 
measurable item of damage in accordance with¬ 
in the rules of law, and the contrary ruling of the 
Commission contravened the law and constituted 
error. The cardinal fact which should have been 
the basis of a decision is the fact that the refusal 
of the carriers impost d an item of cost on appel¬ 
lant which it would not have borne if the carriers 
had performed the same service for it which they 
performed for others. In every' salt 1 , therefore, 
the profit of appellant was prima facie lessened 
by this item of cost expenditure. 

On the same state of facts here disclosed the 
Commission in earlier cases besides the Buffalo 
Union Furnace Company Case, referred to by 
this Court in its former opinion, held as follows: 

“We find that the failure of the defend¬ 
ants to pay an allowance to complainant for 
interchange switching and spotting of cars 
moving in interstate commerce resulted in 
the exaction of charges for transportation 
which were unjust and unreasonable; that 
defendants, by refusing to pay an allowance 


or to perform the service without additional 
charge for other iron and steel foundries, com¬ 
petitors of complainant similarly situated, 
subjected complainant to undue prejudice and 
disordvantage; that complainant was thereby 
damaged to the extent of the cost of such ser¬ 
vice borne in connection with ail interstate 
shipments delivered within the period from 
April 1, 1914, to May 8, 1916; and that it is 
entitled to reparation with interest. A find 
ing of undue prejudice and disadvantage 
would be warranted in the instant case even 
though the service rendered could not be re¬ 
garded as one contemplated by the line-haul 
rate.” 

National Malleable Castings Co. vs. P. & 
L. K. R. R. Co., 51 1. C. C. 537. 

“We find that the failure of defendants to 
pay an allowance to complainant for the spot¬ 
ting service of cars moving in interstate com¬ 
merce while performing such service them 
selves without additional charge for other 
similarly situated steel mills subjected com¬ 
plainant to un-due prejudice and disadvan¬ 
tage; that complainant was thereby damaged 
to the extent of the cost of such service in con¬ 
nection with all interstate shipments de¬ 
livered within two years prior to the filing 
date of the complaint, the cost to be comput¬ 
ed in accordance with the terms of the con¬ 
tract of November 28, 1905; and that it is 
entitled to reparation, with interest.” 

Stewart Iron Company vs. P. Co., 47 1. 

C. C. 512. 

“We find that defendants have failed to 
just if v the increased rates resulting from 
their refusal to pay an allowance to the com¬ 
plainant for the service of spotting its cars 
in interstate commerce and that the failure to 
make such an allowance wiiile performing 
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such service without additional charge at 
other similarly situated steel mills subjected 
complainant to undue prejudice and disad 
rant ape. We further find that the complain * 
ant has been damaged to the extent of the cost 
of that service.” 

Sharon Steel Hoop Co. vs. Pa. Co., 51 I. 

C. C. 545. 

The fact alone that the carriers following the 
order of the Commission commanding them to re¬ 
move the discrimination filed a tariff establishing 
a spotting allowance for this appellant, which is 
now being paid, and removed the discrimination 
in that manner shows that appellant was damaged 
in the past from the discrimination by the amount 
of its spotting costs. The Commission held that 
the discrimination was unlawful and prejudicial 
in the past and would be so in the future. The 

onlv wav in which the discrimination could be 
• * 

prejudicial would be in a financial way represent¬ 
ed by the additional transportation cost which 
the appellant was compelled to pay. 


The case is exactlv similar to the exaction of an 

•> 

overcharge for transportation services, and it was 
so held by the Commission in the Buffalo Union 
Furnace Company case (supra), where the Com¬ 
mission held that 

“The transportation charges paid by the 
furnace company were higher than those paid 
bv its competitors for a service substantially 
similar in all respects .** 
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The Supreme Court held in Southern Pacific 
Company vs. Darnell Taenzer Lumber Company , 
245 U. &. 531, that the measure of damages for 
the exaction of excessive transportation charges 
is the amount of the additional sum exacted. 
That is the measure of damages in this case and 
the record shows that these damages have been 
established by proof. 

The complaint demanded reparation in the sum 
of $498,000, and the proof of damages upon the re¬ 
hearing established the amount at $278,312.84. It 
is respectfully submitted that it would be in viola¬ 
tion of the constitutional and legal rights of this 
appellant if it should be deprived of these dam¬ 
ages by a decision of a non judicial body, obvious¬ 
ly erroneous as a matter of law, as the appellant 
contends, without any review or supervision of the 

decision bv the Courts. 

* 



The questions involved in this appeal are not res ad¬ 
judicate by reason of the previous applications of the 
appellant in the mandamus proceeding. 

We have now before the Court a new case with 
new and additional facts adduced upon the re¬ 
hearing, which were not previously before the 
Court. The re-hearing in effect made a new case 
and a new decision from which the appellant’s 
right of review springs. 
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And as we have previously pointed out, the 
question of certiorari was not given any serious 
consideration either by court or counsel in the 
former proceedings. Mr. Justice Bailey in his 
opinion held that the matters now before the 
Court are not res arfjiulicata because the present 
case is not the case which was formerlv before the 
Court, and this ruling is correct. 

SLEE, O’BRIAN & HEELINGS, 

505 Iroquois Building, 
Buffalo, N. Y. 


G. CARROLL TODD, 

Washington, D. C. 
Attorneys for Appellant. 

John I^ord O’Brian, 

Ralph Ulsh, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 


January Term, 1925 


Donner Steel Co., Inc., appellant 


v. 

Interstate Commerce Commission, 

appellee 


At Law, No. 4303 


brief for interstate commerce commission 


STATEMENT 

The subject matter of complaint in this case arises out 
of reports and orders of the appellee, Interstate Com¬ 
merce Commission, hereinafter called the Commission, 
and is the same subject matter which was passed upon and 
determined finally upon appeal from the judgment of the 
Supreme Court of the District of Columbia to this court 
in case No. 3786, the record in which is a part of the 
record in this case. Pertinent facts may be summarized 
as follows: 

On January 17,1919, appellant filed a complaint against 
certain carriers, who operate lines of railway in what is 
known as the Buffalo rate district, in the office of the Com¬ 
mission. The complaint was amended on March 3, 1919, 
and in the amended complaint it was alleged, among other 
things, that, in violation of sections 1, 2, and 3 of the in¬ 
terstate commerce act, and to the damage of appellant to 
the extent of $498,000, the carriers had either performed 
the service of spotting cars within the plants of appel- 

(i) 


lant’s competitors, or in lieu thereof had made allowances 
to said competitors for the cost to them of performing 
such a service for themselves, while the carriers had con¬ 
temporaneously refused either to perform the same serv¬ 
ice within appellant’s plants at Buffalo and North Tona- 
wanda, N. Y., or to reimburse appellant for the cost to it 
of performing such service with its own facilities. The 
appellant requested the Commission to issue an order re¬ 
quiring the carriers to cease and desist from the discrimi¬ 
nation complained of and to pay to appellant the amount 
of said damages. (Rec. 3.) 

After hearing on said complaint the Commission, by 
Division 1 thereof, issued a report and order dated June 
7, 1920, which are, respectively, Schedule A and Schedule 
B to the petition. (Rec. 9-15,16.) 

Said report of June 7 contains findings of fact as fol¬ 
lows: 

Upon the record before us we find no violation 
of section 1 of the act, but we are of opinion and 
find that the practice of the defendants to spot cars 
or to make an allowance for spotting cars for or 
at the plants of the Lackawanna Steel Company, 
the Buffalo Union Furnace Company, and the 
Wickwire Steel Company, complainant’s competi¬ 
tors in the Buffalo rate district, while refusing to 
spot cars or to make an allowance therefor at the 
plants of complainant in said district, has been, is, 
and for the future will be, unduly prejudicial to 
complainant in violation of section 3 of the act. 
(Rec. 15.) 

We are of opinion and find that the complainant 
has not shown that its profits would have been any 
greater had the existing discrimination and preju¬ 
dice been removed, or that it has suffered any dam¬ 
age of which such discrimination and prejudice are 
the proximate cause. (Rec. 15.) 
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The body of the order of June 7 reads: 

This case being at issue upon complaint, amended 
complaint, and answers on file, and having been 
duly heard and submitted by the parties, and full 
investigation of the matters and things involved 
having been had, and said division having, on the 
date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part 
hereof, and said division having found in said re¬ 
port that it is and for the future will be unduly 
prejudicial for the above-named defendants to spot 
cars or to make an allowance for spotting cars for 
or at the plants of the Laekawanna Steel Com¬ 
pany, the Buffalo Union Furnace Company, and 
the Wickwire Steel Company, in the Buffalo, N. Y., 
rate district, while refusing to spot cars or to make 
an allowance for spotting cars for or at the plants 
of the complainant in said districts: 

It is ordered, That the above-named defendant 
carriers, according as they participate in the traffic 
here involved, be, and they are hereby, notified and 
required to cease and desist on or before October 
9,1920, from such undue prejudice. 

It is further ordered, That said defendant car¬ 
riers, according as they participate in the traffic 
here involved be, and they are hereby notified and 
required to establish, on or before October 9, 1920, 
upon notice to the Interstate Commerce Commis¬ 
sion and to the general public by not less than 30 
days’ filing and posting in the manner prescribed in 
section 6 of the interstate commerce act and to main¬ 
tain thereafter regulations and practices which will 
prevent and avoid the aforesaid undue prejudice. 

And it is further ordered, That this order shall 
continue in force until further order of the Com¬ 
mission. (Rec. 16-17.) 
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Thereafter appellant filed in the office of the Commis¬ 
sion a petition for rehearing, which, after consideration by 
the Commission, was denied. (Rec. 5.) 

Thereupon appellant filed a petition in this court which 
contained the following prayer: 

Wherefore, the premises considered, your peti¬ 
tioner prays: 

1. That this court grant a rule directed to the 
respondent to show cause by a time limited in said 
rule why the said respondent should not take juris¬ 
diction of the matters and things alleged in the 
complaint of the petitioner, being No. 10420, on 
the docket of said respondent, and why it should 
not take jurisdiction of the claim of petitioner for 
an award of damages in the premises; 

2. That this court direct the respondent to cer¬ 
tify to it the records and proceedings in said case 
that this court may hear and determine whether or 
not said respondent has jurisdiction of the matters 
and things set forth in said petition; 

3. That this court issue to respondent the per¬ 
emptory writ of mandamus requiring and com¬ 
manding the respondent to take jurisdiction of the 
matters and things set forth in said petition; 

4. That this court issue the peremptory writ of 
mandamus directed to the respondent commanding 
and directing it to enforce the said act, in particular 
directing respondent to ascertain, fix, and determine 
the reasonable cost to complainant of performing 
its necessary car-spotting service with its own 
facilities during the period complained of, and to 
make an award of damages to petitioner, taking into 
account the said reasonable cost of such service 
incurred and paid by petitioner and not incurred 
or paid by its aforesaid competitors by reason of 
the existence of the discriminatory practices com¬ 
plained of as aforesaid; 
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5. And that this court issue the writ of certiorari 
directed to the respondent directing it to certify to 
this court the record and proceedings in this case, 
and that this court thereupon review the same and 
take such further action and make such decision in 
and disposition of this case as to it may seem just 
and proper. 

6. And for such other and further relief as the 
nature of this case may require and this honorable 
court may deem to be appropriate and just. 
(Rec. 31.) 

After a rule to show cause was issued by the court the 
Commission filed a demurrer to the petition, which, after 
hearing, the court sustained. (Rec. 41.) 

Thereafter counsel for appellant advised the court of 
appellant’s election to stand upon its petition, whereupon 
the court ordered judgment entered discharging the rule 
to show cause and dismissing the petition. (Rec. 41.) 

From said judgment appellant appealed as aforesaid to 
this court (Rec. 41) and assigned errors as follows: 

(1) The court erred in entering the judgment. 

(2) The court erred in sustaining the demurrer 

to the petition. 

(3) The court erred in discharging the rule to 

show cause. 

(4) The court erred in dismissing the petition. 

• (Rec. 43.) 

The aforesaid judgment was affirmed by this court in a 
decision dated January 2, 1923, which is set forth in vol¬ 
ume 285 of the Federal Reporter at page 955 and follow¬ 
ing, and from this judgment no appeal has been taken. 

After rendition of judgment by this court, as aforesaid, 
the appellant applied to the Commission for a rehearing, 
which was granted and held, and thereafter the Commis¬ 
sion made and issued its report of October 7, 1924, which 
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is annexed to the petition as Schedule C. (Rec. 17-22.) 
In said report of October 7, the Commission, among other 
things, said: 

Upon further consideration we affirm our origi¬ 
nal finding that complainant has not established the 
fact that it has been damaged because of the undue 
prejudice the existence of which was found in our 
original report. Reparation is therefore denied. 
(Rec. 22.) 

The prayer of the petition herein is as follows: 

Wherefore, the premises considered, your peti¬ 
tioner prays: 

1. That this court issue a Writ of Certiorari di¬ 
rected to the respondent directing it to certify to 
this court the record and proceedings in this case 
and that this court thereupon review the same and 
take such further action and make such decision 
in and disposition of this case as to it may seem 
just and proper. 

2. For such other and further relief as the na¬ 
ture of this case may require and this Honorable 
Court may deem to be appropriate and just. 
(Rec. 8.) 

The Commission filed a motion to dismiss in this case, 
wherein, in substance, it is alleged: 

1. That the petition does not contain any statement or 
allegation of fact which shows that appellant is entitled 
to any of the relief prayed for in and by its petition; 

2. That the subject matters of complaint are res adju - 
dicata; 

3. That the court is without jurisdiction to comply with 
appellant’s request for a writ of certiorari, and 

4. That the action appellant is requesting the court to 
take would result in annulling and setting aside negative 
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orders of the Commission over which the court has no 
jurisdiction. 

Upon the hearing, in which the record in said former 
case, No. 3786, was introduced in evidence, the Supreme 
Court of the District sustained the Commission’s motion 
to dismiss, and, having been advised by counsel of appel¬ 
lant’s election to stand upon its petition, ordered judg¬ 
ment entered, discharging the rule to show cause and dis¬ 
missing the petition. From that judgment appellant ap¬ 
pealed to this court, and assigned errors as follows: 

(1) The court erred in sustaining respondent’s 
motion to dismiss the petition. 

(2) The Court erred in dismissing the petition. 

(3) The Court erred in discharging the rule to 
show cause. 

(4) The Court erred in not issuing the writ of 
certiorari as prayed in the petition. 

(5) The Court erred in entering the judgment. 
(Rec. 46.) 

ARGUMENT 

r 

I 

THE SUBJECT MATTER OF COMPLAINT, AS SHOWN IN 
AND BY THE PETITION, IS RES ADJUDICATA 

t 

By a comparison of the petition in this case with the 
petition in said former case, No. 3786, in which a final 
judgment was rendered by this court, as aforesaid, on 
January 2,1923, it will be observed that the subject matter 
of complaint and the parties are the same in both cases, 
and that the relief asked for in this case was also asked for 
in the prayer of the petition in said former case. These 
facts are frankly admitted by appellant in its petition, 
particularly in Paragraphs X and XI thereof. The sub¬ 
ject matter of complaint in the former case was, and in this 
case is, that the Commission refused to issue an order 
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requiring certain carriers to make reparation to appellant 

* • i 

for damages appellant claims to have suffered by reason 
of a discrimination practiced by the carriers and described 

• i • ,% • * 

in the Commission’s aforesaid reports of June 7,1920, and 

• • • r • i • . 

October 7, 1924. However, in referring to the judgment 

• » • 

of this court in the former case, and for the purpose 
apparently of avoiding the application of the doctrine of 
res adjudicata, appellant in said Paragraph XI alleges: 

0 • i 

* * * ^his Honorable Court on July 26, 1921, 
dismissed the said petition for lack of jurisdiction 
upon demurrer filed by the said Commission. 

That an appeal was taken from the judgment of 
the Supreme Court of the District of Columbia to 
the Court of Appeals of the District of Columbia 
which * * * held * * * that the Court 

could not review or control by mandamus the Com¬ 
mission ’s decision in this case. * * (Rec. 5.) 

* * * Whether the writ of certiorari could 

have been sustained was not decided by the Court of 
Appeals, inasmuch as it had not been argued. 
(Rec. 6.) 

A contention similar to the one above suggested was 
made by the plaintiff in error in Gould v Evansville and 
Crawfordsville R. R . Co ., 91 U. S. 526, and in stating 

• i t 

the contention and.holding it to be without merit, the 
Supreme Court, speaking by Mr. Justice Clifford, said: 

Secondly, They also deny that a former judgment 
is, in any case, conclusive of any matter or thing 
involved in a subsequent controversy, even between 
the same parties for the same cause of action, except 
as to the precise point or points actually litigated 
and determined in the antecedent litigation. (Id. 
532.) 

2. Except in special cases, the plea of res judicata 
applies not.only to points upon which the court was 
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actually required to form an opinion and pronounce 
judgment, but to every point which properly be¬ 
longed to the subject of the allegation, and which 
the parties, exercising reasonable diligence, might 
have brought forward at the time. 2 Taylor’s Ev., 
sect. 1513; Henderson v. Henderson, 3 Hare, 115; 
Stafford v. Clark, 2 Bing. 382; Miller v. Covert, 1 
Wend. 487; Bagot v. Williams, 3 B. & 0. 241; Rob¬ 
erts v. Heine, 27 Ala. 678. 

Decided cases may be found in which it is ques¬ 
tioned whether a former judgment can be a bar to 
a subsequent action, even for the same cause, if it 
appears that the first judgment was rendered on 
demurrer; but it is settled law, that it makes no 
difference in principle whether the facts upon 
which the court proceeded were proved by compe¬ 
tent evidence, or whether they were admitted by 
the parties; and that the admission, even if by way 
of demurrer to a pleading in which the facts are 
alleged, is just as available to the opposite party as 
if the admission was made ore tenus before a jury. 
Bouchard v. Dias, 3 Den. 244; Perkins v. Moore, 
16 Ala. 17; Robinson v. Howard, 5 Cal. 428; Aurora • 
City v. West, 7 Wall. 99; Goodrich v. The City, 5 id. 
573; Beloit v. Morgan, 7 id. 107. 

From these suggestions and authorities two 
propositions may be deduced, each of which has 
more or less application to certain views of the 
case before the court; (1) That a judgment ren¬ 
dered upon demurrer to the declaration or to a ma¬ 
terial pleading, setting forth the facts, is equally 
conclusive of the matters confessed by the de¬ 
murrer as a verdict finding the same facts would 
be, since the matters in controversy are established 
in the former case, as well as in the latter, by mat¬ 
ter of record; and the rule is, that facts thus es- 
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tablished can never after be contested between the 
same parties or those in privity with them. (2) 
That if judgment is rendered for the defendant on 
demurrer to the declaration, or to a material plead- 
ing in chief, the plaintiff can never after main¬ 
tain against the same defendant, or his privies, any 
similar or concurrent action for the same cause 
upon the same grounds as were disclosed in the 
first declaration; for the reason that the judgment 
upon such a demurrer determines the merits of the 
cause; and a final judgment deciding the right must 
put an end to the dispute, else the litigation would 
be endless. Rex v. Kingston, 20 State Trials, 588; 
Hut chin v. Campbell, 2 W. Bl. 831; Clearwater v. 
Meredith, 1 Wall. 43; Gould on Plead., sect. 42; 
Ricardo v. Garcias, 12 Cl. & Fin. 400. (Id. 533- 
534.) 

In sustaining the Commission’s motion to dismiss the 
Supreme Court of the District, among other things, said: 

My opinion was that the matters of complaint 
were not strictly res adjudicata, because the ruling 
of the Interstate Commerce Commission, which is 
the subject matter of controversy in the former 
case decided by the Court of Appeals of the District 
of Columbia, was reheard by the Interstate Com¬ 
merce Commission, and it is the ruling on this re¬ 
hearing which is the subject matter of the present 
action. 

However, the petition in the former case prayed 
for a writ of mandamus or in the alternative for 
a writ of certiorari. It is true that the only ques¬ 
tion discussed in the opinion of the Court of Ap¬ 
peals was the right of the petitioner to the writ of 
mandamus, but the other question was before that 
Court and the Court directed the petition to be 
dismissed. In view of this, I do not think that the 
lower court can act upon the assumption that the 
Court of Appeals did not consider the propriety 
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of issuing the writ of certiorari, and therefore I 
sustain the motion to dismiss upon that ground. 
(Rec. 45.) 

The opinion that the matters of complaint here involved 
are not strictly res ad judicata, for the reason that the rul¬ 
ing of the Commission under consideration in this case, 
although the same as the ruling passed upon by this court 
in said former case, was made after rehearing before the 
Commission, appears to us to be in conflict with a recent 
decision of the Supreme Court of the United States, ren- 

i • « ; ' \ 

dered on November 17, 1924, by Mr. Justice Sutherland, 

in United States v. Moser, 266 U. S. 236. 

• , * . , • % \. * > * 

This case involved the right of an officer to recover from 
the United States the amount of the difference between 
the pay of a Captain and a Rear Admiral in the Navy, for 
a certain period of time, under the Navy Personnel Act 
of March 3, 1899, in which it is provided: “ That any 
officer of the Navy, with a creditable record, who served 
during the civil war, shall, when retired, be retired with 

the rank and three-fourths the sea pay of the next higher 

\ » \ * 

grade.” In stating the contention of the United States 
and holding it to be res ad judicata the court said: 

The right of the officer turns upon the question 
whether his service at the Naval Academy consti¬ 
tutes “ service during the civil war ” within the 
meaning of the provision first above quoted. Three 
previous suits for installments of salary—the right 
of recovery in each depending upon this same basic 
question—were decided by the Court of Claims in 
his favor. In each the contention of the Govern¬ 
ment was the same as it is here, viz, that service as a 
cadet during the civil war was not service within 
the meaning of the statute. Between the first and 
second of these suits, in another suit brought by a 

different claimant, the court construed the statute 

7 » 
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otherwise and denied that claimant a right of 
recovery, Jasper v. United States, 43 Ct. Clms. 368; 
the change of opinion being made to rest upon a 


later act, then for the first time called to the court’s 
attention, whicji, in terms, excluded the period of 
service as a cadet, but with a proviso that it should 
not apply to an officer who had received an advance 
of grade at or since the date of his retirement. C. 


3590, 34 Stat. 553, 554. 


In the second and third Moser Cases, however, 
the Court of Claims declined to follow the Jasper 
Case, holding that, by reason of its decision in the 
first Moser Case, the question was res judicata. 
The present suit was decided in Moser’s favor upon 
the same ground, and in addition the court re¬ 
verted to the position taken in the first Moser Case, 
abandoning as unsound its view as expressed in the 
Jasper Case upon the ground that the right of the 
officer was saved by the proviso. 

We find it unnecessary to consider the latter 
ruling, since we are of opinion that the court was 
clearly right in its application of the doctrine of 
res judicata. 

The general principles are well settled and need 
not be discussed. The scope of their application 
depends upon whether the question arises in a sub¬ 
sequent action between the same parties upon the 
same claim or demand or upon a different claim 
or demand. In the former case a judgment upon 
the merits constitutes an absolute bar to the sub¬ 


sequent action. In the latter case the inquiry is 
whether the point or question presented for deter¬ 
mination in the subsequent action is the same as 
that litigated and determined in the original action. 
Cromwell v. County of Sac, 94 U. S. 351, 352-353. 
The rule is succinctly stated in Southern Pacific 
R. R. Co. v. United States, 168 U. S. 1, 48: 
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“ The general principle announced in numerous 
cases is that a right, question, or fact distinctly put 
in issue and directly determined by a court of com¬ 
petent jurisdiction, as a ground of recovery, can 
not be disputed in a subsequent suit between the 
{same parties or their privies; and even if thfe sec¬ 
ond suit is for a different cause of action, the right, 
question, or fact once so determined must, as be¬ 
tween the skme parties or their privies, be taken as 
conclusively established, so long as the jUdgihent in 
the first suit remains unmodified:” 

And in •New Orleans v. Citizens' Bank, 167 U. 
S. 371, 396, this Court, speaking through Mr* 
Justice White, said: 

“The estoppel resulting from the thing adjudged 
does not depend Upon whether there is the same 
demand in both cases, but exists, even although 
there be different demands, when the question upon 
which the recovery of the second demand depends 
has under identical circumstances and conditions 
been previously concluded by a judgment between 
the parties or their privies.” . 

And see Myers v. International Trust Co., 263 
U. S. 64. 

The suits here are upon different demands; dnd 
the point at issue is to be determined by applying 
the second branch of the rule. The question ex¬ 
pressly and definitely presented in this suit is the 
same as that definitely and actually litigated and 
adjudged ill favor of the claimant in the three pre- 
cediiig suits, viz., whether he occupied the status 
of an officer who had served during the civil war. 
(Id. 240-242.) 

It thus appears that the aforesaid judgments of the 
Supreme Court of the District arid of this court, which 
sustained the demurrer of the Commission in said former 
case, are conclusive against the right of appellant to the 
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relief, or to any part of the relief, asked for by it in and 
by its petition in this case. 

II 


THE WRIT OF CERTIORARI ASKED FOR BY APPEL¬ 
LANT PROPERLY MAY NOT BE ISSUED BY THE 
COURT UNDER THE CIRCUMSTANCES AND CONDI¬ 
TIONS DISCLOSED BY THE RECORD IN THIS CASE 


Reasons stated by the Commission in its report for its 
refusal to award the reparation were: 


The burden of proof to establish the fact and 
amount of damage due to unjust discrimination or 
undue prejudice as the proximate cause is upon 
the complainant. Penna. R. R. Co. v. Interna¬ 
tional Coal Co., 230 U. S. 184. The only damage 
alleged by complainant is loss of profits. The rec¬ 
ord shows that during the early part of 1917 the 
prices of all commodities sold by complainant and 
its competitors were abnormally high; that the 
Government fixed maximum prices for pig iron 
and most articles of steel on business booked after 
September 24, 1917, which, however, did not elimi¬ 
nate all competition; and that there was a large de¬ 
mand for all pig iron, the principal commodity 
sold, that could be produced. The evidence shows 
that complainant’s competitors in the Buffalo dis¬ 
trict were not able to and did not control the buy¬ 
ing or selling markets . On the contrary, complain¬ 
ant’s witnesses testified that in fixing selling prices 
complainant considered all overhead expenses, in¬ 
cluding the interchange service at its plant; that it 
sometimes made the market and probably under¬ 
sold its competitors; and that one of its competitors 
at times had to scale its prices in order to meet 
those of complainant. (Rec. 15.) 

It will be observed that appellant does not contend that, 
under the interstate commerce act and the schedules of 
rates and charges published and filed by the carriers pur- 
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suant to the act, the carriers were required either to per¬ 
form the spotting service themselves, at their own expense, 
or to pay appellant for doing so. 

The theory of appellant appears to be that, after it had 
shown that the carriers had borne the expense of similar 
service performed in connection with traffic shipped to 
and from the plants of its competitors, it was entitled, as 
a matter of law, and regardless of whether it had been 
damaged by reason of the premises, to an award of repara¬ 
tion covering the expense to it of performing spotting 
service in connection with traffic shipped to and from its 
plants at Buffalo and North Tonawanda. This, however, 
is in conflict with the decision of the Supreme Court in 
Penna. R . R . Co. v. International Coal Company, 230 
U. S. 184 

In that case the coal company proved that during the 
period of time extending from April, 1899, to April, 1901, 
it and its competitors paid to the carrier the same rates for 
the transportation of coal from points in the Clearfield 
district in Pennsylvania to certain points of destination, 
and that, while the carrier afterwards refunded to said 
competitors certain percentages of the rates paid by them, 
it refused to make like refunds to the coal company. The 
latter contended that it was entitled to recover the amount 
of the refunds the carrier had refused to pay, and this con¬ 
tention was upheld by the Circuit Court of Appeals. In 
reversing the judgment of the Circuit Court of Appeals, 
the Supreme Court, quoting from its decision in Parsons 
v. Chicago & N. W. Railway, 167 U. S. 447, said: . 

***** before any party can recover under 
the act he must show not merely the wrong of the 
carrier, but that that wrong has in fact operated to 
his injury.” (Id. 2.) 
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The court further said: 

The statute gives a right of action for damages 
to the injured party, and by the use of these legal 
terms clearly indicated that the damages recover¬ 
able were those known to the law and intended as 
compensation for the injury sustained. It is ele- 
mentary that in a suit at law both the fact and the 
amount of the damage must be proved. And al¬ 
though the plaintiff insists that in all cases like this 
the fact and amount of the pecuniary loss is matter 
of law, yet this contention is not sustained by the 
language of the act, nor is it well founded in actual 
experience, as will appear by ‘ considering several 
usual and everyday instances suggested by testi¬ 
mony in this record. * * * (Id. 204.) 

After showing the results which would follow from the 
application of the rule contended for by the coal company, 
the court used the following language: 

To adopt such a rule and arbitrarily measure 
damages, by rebates would create a legalized, but 
endless, chain of departures from the tariff; would 
extend the effect of the original crime; would de¬ 
stroy the equality and certainty of rates, and, con¬ 
trary to the statute, would make the carrier liable 
for damages beyond those inflicted and to persons 
not injured. The limitation of liability to the per¬ 
sons damaged and to an amount equal to the injury 
suffered is not out of consideration for the carrier 
who has violated the statute. On the contrary, the 
act imposes heavy penalties, independent of the 
amount of rebate paid, and as each shipment con¬ 
stitutes a separate offense, the law in its measure 
of fine and punishment is a terror to evil doers. But 
for the public wrong and for the interference with 
the equal current of commerce these penalties or 
fines were made payable to the Government. If by 
the same act a private injury was inflicted, a pri- 
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vate right of action was given. But the public 
wrong did not necessarily cause private damage, 
and when it did the pecuniary loss varied with the 
character of the property, the circumstances of 
the shipment, and the state of the market, so that 
instead of giving the shipper the right to recover a 
penalty fixed in amount or measure, the statute 
made the guilty carrier liable for the full amount 
of damages sustained, whatever they might be and 
whether greater or less than the rate of rebate paid. 
(Id. 206.) 

In view of the express provisions of section 8 of 
the act to regulate commerce, it was error to refuse 
to charge that ‘ ‘to entitle the plaintiff to recover, 
the jury must be satisfied that it sustained some loss 
or injury due to the fact that the defendant was 
carrying at the same time at lower rates coal 
shipped by other shippers.” The judgment of the 
Circuit Court of Appeals is reversed and the case 
remanded to the District Court, with directions to 
grant a new trial. (Id. 207-208.) 

. M 4 2 4 , . • 

It thus appears that the question of damage presented 
to the Commission for determination was not one of law 
but was instead one of fact; and that, in the exercise of 
the jurisdiction conferred upon it by the law under which 
it operates, the Commission determined that question con¬ 
scientiously and in accordance with its best judgment is 
made equally clear, we submit, by the matters to which we 
have called the court’s attention. 

* k ' * • j * 

It goes without saying that appellant would have been 

y * I 

benefited if, in addition to the profits derived by it from 
the sale of the products upon which it paid transportation 

* i • * 

charges, it had received from the carriers allowances for 
the spotting service it performed, but that the Commis¬ 
sion could not, without committing an error of law, find 
from the evidence submitted to it that appellant had not 
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been damaged by the discrimination of which it com¬ 
plained is a contention, we think, which properly can not 
be sustained. 

As above shown, the Commission found that the car¬ 
riers had not subjected appellant to the payment of un¬ 
reasonable rates, either by refusing to perform the spot¬ 
ting service or by declining to pay appellant for doing so, 
and this is equivalent to a finding that the carriers are not 
required by law, under the circumstances and conditions 
developed in the hearing before the Commission, to bear 
the expense of the spotting service either at the plants of 
appellant or at the plants of its competitors. The Com¬ 
mission was of opinion, however, and found, that the car¬ 
riers lawfully might not continue to bear the expense at 
the latter plants unless they should contemporaneously 
bear the expense also at appellant’s plants. The order 
made by the Commission, it will be observed, permits the 
carriers to remove the discrimination complained of by 
discontinuing their practice of bearing the expense of the 
spotting service at the plants of appellant’s competitors, 
and, of course, this would not be a proper order if the car¬ 
riers were required by the interstate commerce act to 
bear the expense of the spotting service. 

That the Commission is an administrative body, and that 
its order of June 7,1920, which was affirmed by the Com- 
mission as aforesaid in its report of October 7, 1924, is 
administrative in character, are conclusions supported by 
the decision of the Supreme Court in Interstate Commerce 
Commission v. Humboldt Steamship Company, 224 U. S. 
474, from which we quote as follows: 

* * * The Interstate Commerce Commis¬ 
sion is purely an administrative body. It is true it 
may exercise and must exercise quasi judicial 
duties, but its functions are defined and, in the 
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main, explicitly directed by the act creating it. 
* * * (Id. 484.) 

And in Degge v. Hitchcock, 229 U. S. 162, the Supreme 
Uourt of the United States, in holding that the Supreme 
Court of the District is without jurisdiction to issue a 
writ of certiorari to review an administrative order, among 
other things, said: 

The writ of certiorari is one of the extraordinary 
remedies and being such it is impossible to antici¬ 
pate what exceptional facts may arise to call for its 
use, but the present case is not of that character, 
but rather an instance of an attempt to use the writ 
for the purpose of reviewing an administrative 
order. * * * This can not be done. (Id. 172.) 

To the same effect see Detroit <k T. S. L. R . Co. v. Inter - 
state Commerce Commission, 277 Fed. 535, and Mickadiet 
v. Payne, 269 Fed. 194. 

Ill 

THE ACTION APPELLANT IS REQUESTING THE COURT 
TO TAKE WOULD RESULT IN ANNULLING AND SET¬ 
TING ASIDE A NEGATIVE ORDER OF THE COMMIS¬ 
SION, OVER WHICH THE COURT HAS NO JURISDIC¬ 
TION 

In the act of June 18, 1910, entitled “An act to create 
a commerce court and to amend the act entitled ‘An act 
to regulate commerce/ approved February 4, 1887, as 
heretofore amended, and for other purposes/’ it was, 
among other things, provided: 

That a court of the United States is hereby 
created, which shall be known as the commerce 
court and shall have the jurisdiction now pos¬ 
sessed by circuit courts of the United States and 
the judges thereof over all cases of the following 
kinds: 

First. All cases for the enforcement, otherwise 
than by adjudication and collection of a forfeiture 
or penalty or by infliction of criminal punishment, 
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of any order of the Interstate Commerce Commis¬ 
sion other than for the payment of money. 

Second. Cases brought to enjoin, set aside, annul, 
or suspend in whole or in part any order of the In¬ 
terstate Commerce Commission. 

The jurisdiction of the commerce court over 
cases of the foregoing classes shall be exclusive; 
but this act shall not affect the jurisdiction now 
possessed by any circuit or district court of the 
United States over cases or proceedings of a kind 
not within the above-enumerated classes. (36 
Stat. L. 539-540.) 

The jurisdiction thus conferred upon and made exclu¬ 
sive in the Commerce Court was transferred to the district 
courts of the United States by the urgent deficiencies ap¬ 
propriations act of October 22,1913, from which we quote 
as follows: 

The venue of any suit hereafter brought to en¬ 
force, suspend, or set aside, in whole or in part, 
any order of the Interstate Commerce Commission 
shall be in the judicial district wherein is the resi¬ 
dence of the party or any of the parties upon whose 
petition the order was made, except that where the 
order does not relate to transportation or is not 
made upon the petition of any party the venue shall 
be in the district where the matter complained of in 
the petition before the Commission arises, and ex¬ 
cept that where the order does not relate either to 
transportation or to a matter so complained of be¬ 
fore the Commission the matter covered by the or¬ 
der shall be deemed to arise in the district where 
one of the petitioners in court has either its princi¬ 
pal office or its principal operating office. In case 
such transportation relates to a through shipment 
the term “ destination ” shall be construed as 
meaning final destination of such shipment. 

The procedure in the district courts in respect 
to cases of which jurisdiction is conferred upon 
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them by this act shall be the same as that heretofore 
prevailing in the Commerce Court. * * *. (38 
Stat. L. 219-220.) 

We thus see that the district courts of the United 
States have exclusive original jurisdiction over all orders 
of the Commission, and that therefore this court is with¬ 
out jurisdiction to review the order of the Commission 
here involved, namely, the order of June 7, 1920, which 
was affirmed by the Commission as aforesaid in its re¬ 
port of October 7, 1924. But this is not all. 

It will be observed that the order of June 7,1920, in so 
far as its validity is questioned in this case, is negative in 
character, that is, it denied to appellant the reparation 
asked for by it in the proceeding instituted before the 
Commission as aforesaid; and that such an order can not 
be reviewed in court is shown by the decision of the Su¬ 
preme Court in Procter & Gamble Company v. United 
States, 225 U. S. 282. 

In that case the Commission declined to make an order 
requiring certain common carriers to pay to the Procter & 
Gamble Company, by way of reparation for damages the 
latter claimed to have suffered in consequence of a viola¬ 
tion of the act to regulate commerce by the carriers, cer¬ 
tain demurrage charges collected by the carriers from the 
Company. The Commerce Court assumed jurisdiction 
over the subject matter of complaint, and in holding such 
assumption to be erroneous the Supreme Court, among 
other things, and after reviewing provisions of the act and 
decisions of the court relating thereto, said: 

* * * The statute, * * * necessarily, 

while it created new rights in favor of shippers, in 
order to make those rights fruitful as to the sub¬ 
jects with which the statute dealt coming within the 
scope of the administrative unity which we have 
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mentioned primarily made the judgment of the 
administrative bodv to whom the statute confided 
the enforcement of the act in the respects stated a 
prerequisite to a resort to the courts. In other 
words, as to the subjects stated the act did not give 
to the courts power to hear the complaint of a party 
concerning a violation of the act, but only con¬ 
ferred power to give effect to such complaints, when 
by previous submission to the Commission, they 
had been sanctioned by a command of that body. 

In the long interval which intervened between 
1887, when the act to regulate commerce was en¬ 
acted, and June 18,1910, when the Commerce Court 
act was passed, we have learned of no instance 
where it was held or even seriously asserted that 
as to subjects which in their nature were adminis¬ 
trative and within the competency of the Commis¬ 
sion to decide, there was power in a court, by an 
exercise of original action, to enforce its concep¬ 
tions as to the meaning of the act to regulate com¬ 
merce by dealing directly with the subject irrespec¬ 
tive of any prior affirmative command or actian by 
the Interstate Commerce Commission . On the 
contrary, by a long line of decisions, whereby appli¬ 
cations to enforce orders of the Commission were 
considered and disposed of or where requests to 
restrain the enforcement of such orders w ere passed 
upon, it appears by the reasoning indulged in that 
it was never considered that there was power in 
the courts as an original question without previous 
affirmative action by the Commission to deal w r ith 
what might be termed in a broad sense the ad¬ 
ministrative features of the act to regulate com¬ 
merce by determining as an original question that 
there had been a compliance or noncompliance with 
the provisions of the act. * * * [Italics ours.] 

(Id. 296-297.) 
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In referring apparently to the aforesaid ruling of the 
Supremo Court in Procter & Gamble Company v. United 
States, supra, the appellant in Paragraph XVI of its 
petition makes statements as follows: 

XVI. That the said decision of the respondent 
in refusing to award to the petitioner its damages 
because of said unjust discrimination is in the na¬ 
ture of a final judgment; that petitioner is advised 
that said decision of the Commission can not be 
reviewed by appeal or writ of error, and that no 
action will lie in the Courts of the United States 
to challenge or correct the same for the reason that 
said order and decision in so far as they deny to 
petitioner its damages are negative in character, 
and the Supreme Court of the United States has 
determined that an order and judgment of the said 
Commission denying relief to a petitioner can not 
be reviewed by action in the Courts of the United 
States, as provided in said Act to Regulate Com¬ 
merce as amended; that unless said decision of 
the respondent can be reviewed by certiorari this 
petitioner is apparently without any remedy to re¬ 
view and correct the said erroneous decision of the 
respondent and will be deprived of its damages 
and its property without due process of law, and 
without being accorded an opportunity to review 
said decision in a Court of law, as the said common 
carriers could have done had the respondent 
awarded reparation to this petitioner. 

That under the decisions of the said Acts to regu¬ 
late commerce as construed by the Supreme Court 
of the United States, the order and decision of the 
respondent in this case, if it had awarded damages 
to this petitioner, would have been reviewable by 
the aforesaid common carriers by action to annul 
and set aside said order and decision; and that this 
petitioner is entitled to and should be accorded a 
similar or equivalent right of review. (Rec. 7-8.) 
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That the remedy by writ of certiorari will not be 
granted simply because no other remedy is available is 
shown by the decision of this court in Mickadiet v. Payne, 
supra, from which we quote as follows: 

* * * The moment that the property, whether 

it be rents or the corpus of the estate, passes out 
from under the administrative control of the Sec¬ 
retary, it becomes subject to the action of the 
courts, where complete justice may be done to all 
parties concerned. 

Even if this were not so, the appellants would not 
be entitled to the writ of certiorari, since the Su¬ 
preme Court has said so unmistakably that the writ 
will not issue to review* an administrative order 
made by an executive officer of the government. To 
this rule there are no exceptions. (Id. 197.) 

And if appellant thinks the present law should be 
changed for the reason that, as construed by the court of 
last resort, it does not furnish the relief appellant believes 
itself to be entitled to, we respectfully submit that appel¬ 
lant’s application for a change should be made to the legis¬ 
lative branch, instead of to the judicial branch, of the 
Government. 

For the reasons above set forth we insist that the appeal 
in this case should be dismissed. 

Respectfully submitted. 

P. J. Farrell, 

R. G. Curry, 

For Interstate Commerce Commission, 

Appellee . 


April, 1925. 
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